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About the Family Defense Center 

 
        First formed in 2005 and opened as a legal services office in 2007, the Family Defense 

Center is a unique organization in the United States, based in Chicago but with national impact.  

Its mission is to advocate justice for families in the child welfare system. The Center focuses 

primarily on child protection investigations, which is the “front-end” of the child welfare system. 

Its award-winning programs include direct services, impact litigation, policy advocacy, parent 

empowerment, community/public education, and self-representation education for individuals 

involved in child protection investigations.   

 

The Center advocates for families who need our help the most: families threatened with 

losing their children to foster care. Nothing is more painful for a child than to be taken from the 

only parents he or she knows. Yet, child protection systems throughout America frequently 

remove children from parents as a first, not a last, resort. Too often parents lose custody of their 

children to state foster care systems primarily because they are poor or because they are victims 

of abuse themselves. Far too many children in foster care bounce from home to home and are 

separated from siblings. Any family can be the victim of a false, harassing, or misguided Hotline 

call.  

        

Throughout America, families at risk of separation lack legal resources to mount 

adequate defenses against abuse or neglect charges even when they are innocent.  

 

The Family Defense Center is the first of its kind: a legal advocacy organization that 

provides high-level systemic advocacy and grass-roots activities for families treated unfairly by 

State child protection agencies. The Family Defense Center defends children who can be safely 

raised in their own families and it helps families preserve their right to raise their own children.  

 

 

Diane L. Redleaf 

Executive Director and 

Legal Director 

 

Melissa L. Staas 

Staff Attorney and 

Pro Bono Program Director 

 

Diana Hansen 

Administrator 
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Overview of DCFS:  
The DCFS Hotline, Investigations, “Indicated” Findings, and Administrative 

Appeals 

 
Reports of suspected child abuse or neglect are most often made to the DCFS State 

Central Register phone number (800-25-ABUSE), commonly called the “Hotline.”  Some cases 

are cross-referred to police for investigation.  Unlike a police investigation, which does not 

necessarily result in any determination or finding, the Hotline call to DCFS generates a separate 

administrative outcome.  For DCFS investigations, an investigation concludes with a final 

determination by an investigator of either “unfounded” or “indicated.”  “Unfounded” means 

DCFS determined that there was not credible evidence to support a finding of abuse or neglect; 

“indicated” means DCFS determined that there was credible evidence to support a finding of 

abuse or neglect.  This Manual focuses on appeals from “indicated” investigation determinations. 

 

After a Hotline call is accepted, an investigation is assigned to an investigator in a local 

field office. In cases of serious allegations (such as allegations of sexual abuse or severe physical 

abuse), police may be involved as well, but they conduct their own investigations and operate 

under different legal mandates. The DCFS investigator is expected to see any children mentioned 

in the Hotline call within 24 hours, and do a safety/risk assessment within 48 hours of the call.  

The investigator is expected to talk at the outset of the investigation to the Hotline reporter and to 

the child’s parents. The reporter may be any person, including an anonymous caller or a 

“mandated” reporter. A person is a “mandated” reporter if she holds a position that requires her 

to make Hotline calls whenever they have a reasonable basis to believe that a child known to 

them has been abused or neglected.  DCFS frequently delays talking to the accused perpetrator, 

however, contrary to its rules that require it to make such contact within 7 days, and to provide 

written notice of the allegations being investigated. 

 

Alleged perpetrators have no right to secure the name of the Hotline reporter and efforts 

to secure this information should not be attempted because they are futile.  

 

The written notice provided to the alleged perpetrator of the DCFS investigation triggers 

the ability of the alleged perpetrator to request special treatment (in the form of additional 

procedural protections) if that person works with children and an “indicated finding” would have 

a detrimental effect on his career and/or livelihood.  The written notice also advises the alleged 

perpetrator of the consequences of an “indicated finding” and that there is an eventual right to 

challenge an “indicated finding” through an administrative appeal process. 

 

By statute and rule, the investigator has a duty to complete the investigation within 60 

days, but can get extensions for good cause.  In order to support a finding that there is “credible 

evidence” of abuse or neglect, DCFS is constitutionally required, pursuant to the Family Defense 

Center’s federal court class action lawsuit Dupuy v. Samuels, to gather and consider exculpatory 

evidence. The federal court made the consideration of exculpatory evidence an explicit 

requirement after it determined that DCFS had been making indicated findings based on 

“practically nominal” (and unconstitutionally little) evidence. In practice, however, many DCFS 

investigators continue to struggle to properly identify and weigh applicable exculpatory 

evidence. 
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  Parents and care providers who find themselves subject to a DCFS investigation should 

provide any exculpatory information during the investigation to the extent they can.  Unlike a 

criminal case, however, the evidentiary threshold DCFS applies is very low (arguably 

substantially less than a “preponderance” of the evidence is sufficient to issue an indicated 

finding).  Also unlike a criminal case, DCFS characterizes an alleged perpetrator’s failure to 

respond to questions as a failure to cooperate that can be penalized.  For these reasons, lawyers 

should not treat DCFS investigations as equivalent to criminal proceedings in which the routine 

advice is “do not talk to the police.”  Many potential clients are indicated because they did not 

know the basic rules governing DCFS and have not provided some information that might have 

made the difference between an indicated finding or an unfounded one had it been provided.   

 

Indicated findings are registered in the State Central Register (the “SCR”), which can be 

accessed in a number of difference contexts.  Because these findings can be accessed, an 

indicated finding can have disastrous consequences for individuals, both personally and 

professionally.  Personally, an indicated finding may mean the loss of custody of children; 

restricted visitation with children; strained or ended relationships with a spouse, significant other, 

or family members; an inability to adopt children; and accumulation of debt through lost time at 

work and the assumption of legal bills to overturn the finding.  If the indicated person is a day 

care provider, teacher, or in any other way cares or provides services to children, there is a real 

and significant risk the person may lose their job or career—forever—further compounding the 

personal consequences. 

       

 Expungement appeals are termed “expungements” and “appeals” even though they are 

the first evidentiary hearing on the question of whether an indicated report is supported by the 

law and the facts (i.e., they are the first neutral assessment regarding the guilt or innocence of the 

person who has been “indicated” for abuse or neglect).  The term “expungement” refers to the 

fact that indicated reports are registered by DCFS investigators prior to this hearing; they are 

maintained in the State Central Register for a legally defined period (5, 20, or 50 years) unless 

removed through the administrative appeal process.  Expungement appeals are conducted as full 

hearings, albeit with sharp time limits and somewhat relaxed rules of evidence. 

 

Expungement hearings result in final administrative hearing decisions made by the DCFS 

Director.  Indicated findings that are affirmed by the Director can be appealed to the Circuit 

Court within 35 days of the decision, pursuant to the Illinois Administrative Review Act. 

  

In representing any client in an expungement appeal, attorneys should review 

investigation policies and procedures and raise concerns as to violations of these policies and 

procedures.  Expungement appeals are therefore in part legal proceedings in which the issue of 

whether DCFS followed its own investigation policies and procedures can be monitored and any 

significant deviation from these policies can be brought to light. 
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About this Manual 
  

This manual contains basic information an attorney needs to conduct an appeal from a 

DCFS indicated finding and includes helpful templates and issues to consider during the course 

of a case.  It is not, however, completely exhaustive of all the possible avenues a case could take.  

FDC attorneys are happy to answer additional questions and provide additional resources to a pro 

bono attorney at any point during a case. 

  

The manual is organized in a Q&A format, in the order that issues might arise in an 

appeal proceeding. The number in parentheses following a question refers to the DCFS Rule or 

Procedure governing the issue. 
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How Will My Pro Bono Case Start? 
 

1. At what stage in an expungement appeal will I get a case? 

a. You will receive a case in which DCFS conducted and concluded an investigation, and 

the client has already been indicated for either abuse or neglect. 

b. The client may or may not have filed her request for an appeal. 

c. If the client has not filed the request for an appeal of the indicated finding, you will do so 

for them at the same time that you file your appearance. 

d. If the client has filed the appeal, you will merely need to appear for the client.  (See 

Question 4, infra, for instructions on filing the appeal and Appendix A-3 for sample 

template.) 

2. What paper work will I get? 

a. The FDC will provide you with copies of whatever paperwork we have received from the 

client, which may or may not include DCFS correspondence and the DCFS investigative 

file.  (What paper work you receive depends on whether the client has already appealed; 

usually the Center will have the investigative file by the time we refer the case to a pro 

bono attorney.)  

b. We will also provide you with a copy of our intake form, which will have the contact 

information for the client, a brief synopsis of the case, and the allegations for which they 

have been indicated. 

3. What are we appealing if the “appellant” has never had a hearing before? 

a. In the world of the Illinois Department of Children and Family Services, a person 

essentially is found guilty and registered as guilty (i.e., “indicated” as a child abuse or 

neglect “perpetrator”) first. Only after this happens is the individual given an opportunity 

to have a neutral person (in the form of an administrative law judge) review the evidence 

and apply the law. However, pursuant to developed constitutional law, the resulting 

hearing must be very prompt (35 days for child care workers entitled to “expedited 

processes,” and 90 days for everyone else, unless these time limits are waived, see p. 7 

for discussion of hearing timing/waiver issues) otherwise DCFS is under an obligation to 

expunge the finding it registered first without due process. See Appendix E: Lyon v. Ill. 

Dep’t of Children & Family Servs., 209 Ill. 2d 264 (2004). 
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b. Upon receiving a report of abuse or neglect, DCFS conducts an investigation, during 

which, due to federal court rulings in the Center’s class action lawsuit Dupuy v. 

McDonald, 141 F. Supp. 2d 1090 (N. D. Ill. 2001), aff’d in relevant part sub nom Dupuy 

v. Samuels, 397 F. 3d 493 (7th Cir. 2005)), they thoroughly investigate an allegation by 

interviewing all the parties involved and pursuing any evidence related to the allegation.  

If, at the conclusion of the investigation, DCFS determines the report is supported by 

credible evidence, the alleged abuser is “indicated” for child abuse or neglect, and their 

name is placed in a database called the State Central Registry (SCR).  The SCR is not 

accessible by the general public, but may be accessed by certain employers, law 

enforcement, medical professionals, foster care agencies, licensing authorities, and other 

DCFS staff.   

c. Following that finding, the now-indicated person may “appeal” (via an administrative 

expungement hearing) the registering of the report in the SCR.  The expungement hearing 

is the alleged abuser’s first real chance at due process. 

4. What are my first steps (assuming you have cleared all conflicts and are ready to get 

started)? 

a. Raise any questions you have about the referral information with FDC staff. 

b. Make sure there is a properly-filed appeal—either expedited (35-day timegrame) or 

regular (90-day timeframe). See Appendices A-1 and A-2 for samples. 

c. Schedule a time to meet with your client.   

Make sure you ask the client if he has a job in which he works with children, or is in the 

process of pursuing a job in which he would work with children, as this affects the timing 

and arguments to be made. (In some cases, the FDC will not have fully discussed 

licensure and job positions with the client but usually will have done some screening to 

identify if the client works with children and is eligible for extra procedural protections.)  

d. File Notice of Appearance 

The appearance must have the notarized signature of the client, giving you authorization 

to act as the client’s legal representative. See Appendix A for a sample. The appearance is 

“filed” by sending a copy via fax and U.S. Mail to:  

i. the assigned administrative law judge,  

ii. the assigned DCFS attorney, and  



 

 3

iii. the Administrative Hearings Unit in Springfield. 

Only the initial documents (the attorney’s appearance and the client’s request for an 

appeal) need to be sent to the AHU office in Springfield.  All subsequent filings just need 

to be sent to the ALJ and the DCFS attorney (via fax and U.S. Mail). 

5. How does the appellant appeal? (DCFS  Rule 336.40/336.80) 

a. Within 60 calendar days of receiving the DCFS letter stating that the report was 

indicated, the person indicated (the appellant) must fax or mail a written request that 

DCFS review its decision.  The appeal is considered filed as of the date: 1) it is received 

at DCFS offices if mailed or 2) it is received at DCFS offices by facsimile. 

b. The appeal must be sent to:  Administrative Hearings Unit 

Expungement Appeals 

406 E. Monroe St., Station #15 

Springfield, Illinois 62701-1498  

FAX: 217-557-4652 

c. The appeal must state the name, address, and phone number of the appellant and 

representative, the full name(s) of the child(ren) in the indicated finding (if known), and 

the SCR number (which should be printed on “Notice of Indicated Finding” that had been 

sent to the client). 

6. What can be appealed? (DCFS Rule 336.60) 

A person can appeal an indicated finding of abuse or neglect and the failure to remove 

unfounded reports. Currently, however, indicated findings as to which no perpetrator is 

assigned (“unknown perpetrator” or “not responsible” determinations) are not appealable. 

7. What is an expedited appeal and who is entitled to one? (DCFS Rule 336.85) 

a. People who work with children (“child care workers” broadly defined as including many 

types of professionals, including day care providers, teachers, school bus drivers, school 

custodians, medical professionals, etc.) are entitled to a fast-track appeal process.  In 

these cases, DCFS should have first notified the child care worker that DCFS intends to 

indicate the child care worker, and that the child care worker is entitled to a pre-

deprivation Administrator’s Conference, which takes place before an indicated finding is 

entered onto the SCR.  In the usual case, the FDC will have handled the Administrator’s 

Conference and will refer the case to you after a decision against the client has been 
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rendered by DCFS.  In some referred cases, however, the client will have the right to a 

special review through DCFS legal counsel if the Administrator’s Conference was not 

afforded.  Please consult with the FDC if your client is a child care worker who did not 

have an Administrator’s Conference. 

b. If, after the Administrator’s Conference, DCFS had decided to indicate the report, the 

client should receive a formal notice of the indicated report, which provides notice of the 

specific finding and explains the right to an expedited appeal.  If the worker requests an 

expedited appeal, a pre-hearing conference will be set within 14 days of the receipt of the 

appeal request, and the hearing must be held within 7 days of the pre-hearing conference. 

The final administrative hearing decision must be issued within 35 total days of the 

receipt of the appeal request. 

8. Who is considered a child care worker? (DCFS Rule 300.20) 

a. A child care worker means any person that works directly with children, or who owns or 

operates a child care facility, regardless of whether the facility is licensed by the 

Department of Children and Family Services. 

b. Persons enrolled in a degree-seeking educational program that will result in a career 

working with children are also considered child care workers (“career entrants”). 

c. License holders for child contact work are child care workers whether or not they 

presently have a job in which they work directly with children. 

d. Babysitters and others who work 15 hours a week or more in child care employment are 

child care workers. 

e. Most teachers and school employees are child care workers (the exception being tenured 

public school teachers who because they have legal protections against the termination of 

their employment, are  not entitled to Administrators’ Conferences or expedited hearing).   

f. Foster parents are not child care workers. 

g. You should consult with the FDC as to any question that arises as to whether your client 

should be entitled to “child care worker” status. 

9. What steps should I take to prepare for my first meeting with my client? 

a. Prior to meeting with the client, review the DCFS Rules and Procedures defining the 

specific “Allegation of Harm” for which the client has been indicated. 
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b. DCFS Rule 300, Appendix B, sets forth a separate definition for each “Allegation of 

Harm.”  This definition delineates the elements of the allegation.  Additionally, each 

Allegation of Harm has a corresponding section within DCFS Procedures 300, Appendix 

B, which elaborates upon the definition from the Rule and includes all of the steps DCFS 

was required to take during the investigation and the evidence required to “indicate” a 

finding for that allegation. 

c. All DCFS Rules and Procedures can be accessed, downloaded, and printed from: 

http://www.state.il.us/dcfs/policy/index.shtml. 

d. Prior to meeting with the client, you should also review the DCFS investigative file, 

which will document what information was given during the Hotline call, a summary of 

each of the interviews the investigator conducted during the investigation, and the 

rationale for indicating the allegation. 

10. What information should I get from my client in the first meeting? 

a. First and foremost, you want to gather all information from the client that both supports 

and refutes the allegations against them.   

b. Obtain from the client a detailed account of the underlying alleged incident and any other 

relevant events. 

c. The elements of the allegations and the protocol DCFS should follow during an 

investigation will help guide your interview of the client because they inform you what 

information you must gather prior to the hearing. 

d. Begin talking with the client about potential witnesses you may want to call on behalf of 

the client, and any potential documents, photographs, etc., that could be used as exhibits. 



 

 6

What Happens Before the Hearing? 
 

1. Who hears the case? 

a. An administrative law judge employed by DCFS. 

b. When your client (the appellant) receives notice of the pre-hearing date after filing an 

appeal, the notice provides the name of the administrative law judge (“ALJ”) who will be 

hearing the case.  The notice also lists a temporary DCFS attorney who may be contacted 

until the case is formally assigned.  

2. Who is the “other side”? 

The other side is the Department of Children and Family Services, represented by an 

attorney, either in-house or an outside contract attorney.  This individual presents the 

Department’s case in support of maintaining the indicated finding. 

3. What is a pre-hearing conference? (DCFS Rule 336.110(b)) 

a. A pre-hearing conference is a telephonic meeting with the Appellant, the Appellant’s 

attorney (if there is one), the ALJ, and the DCFS attorney.  A record of the pre-hearing 

conference is preserved via tape recording. 

b. At this conference call, some issues are always addressed: i) each side provides the 

witnesses they will call (some judges prefer that the written list of potential witnesses and 

exhibits be exchanged prior to the pre-hearing conference); ii) whether either side will 

seek to have a child under 14 years of age testify  (if so, a special rule on child witnesses 

must be satisfied); iii) scheduling of the hearing; iv) documents to be exchanged before 

the hearing; v) stipulations; and (vi) pre-hearing motions (i.e. request to have a witness 

testify by telephone).  Sometimes the possibility of DCFS voluntarily expunging the 

indicated findings can also be broached (if you believe the case is one that DCFS should 

agree lacks merit). 

c. Any evidentiary issues brought to light by the pre-hearing conference may also be 

addressed at that time.  Evidentiary issues, i.e. a desire to exclude DCFS evidence, may 

be filed up to and including the day of the hearing via a motion in limine. Major 

substantive motions should be filed 14 days before the hearing. 

d. ALJs will issue standard admonitions about the choice of hearing dates pursuant to 

agreements reached with the FDC in post-decree negotiations in Dupuy v. Samuels. See 

Appendix B of this manual for the text of Standard Admonitions.  Assuming nobody has 
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waived the right to a timely hearing decision at the time of the prehearing conference, the 

ALJ is obligated to offer a hearing date within the time frames that apply to the case (35 

days for an expedited appeal and 90 days for a standard appeal), while affording at least 

14 days for the issuance of subpoenas in standard 90-day appeals. If you or your client 

rejects an offered date, the time between the first-offered date and the date you accept 

will be excluded from the applicable 35- or 90-day count.  

4. What are issues I should be aware of at the pre-hearing conference? 

Timing issues.  See 3d above.  Under Lyon v. Ill. Dep’t of Children and Family Sevcs. 

209 Ill. 2d 264 (2004) and Dupuy v. Samuels, 141 F. Supp. 2d 1090 (N.D. Ill. 2001) (see 

www.familydefensecenter.org for additional Dupuy decisions with implementing orders), 

persons appealing indicated findings have a due process right to a timely hearing 

decision.  Therefore, DCFS is under very strict timing limitations as to when a case must 

be heard and decided, depending on whether the appellant is a child care worker (35 

days) or not (90 days).  See Appendix E for Lyon decision.  THE CONSEQUENCE OF 

DCFS’s FAILURE TO MEET THE 90-DAY TIME LIMIT IS THAT THE CLIENTS 

SHOULD WIN EXPUNGEMENT REGARDLESS OF THE MERITS OF THE CASE.  

Therefore, this is an issue that must be preserved as carefully as possible.  If either the 

DCFS attorney or ALJ attempts to set a hearing date beyond the time limitations, you 

should state if the date is acceptable to you but at the same time explicitly state that you 

do not waive your client’s right to a timely decision under Lyon.  If you do not object or 

state that you do not waive your client’s due process rights, the ALJ may consider the 

hearing date to be “by agreement,” and you may find DCFS will argue you have waived 

your client’s speedy hearing rights under Lyon. 

The ALJ’s standard admonitions (found at Appendix B to this manual) are meant to alert 

you and your client to the 90-day rule and the consequences of not accepting a the first 

hearing date the ALJ offers.  You have the right to refuse the first-offered date but you 

should only do so after consulting with your client and, if necessary, with the FDC staff 

about the need for additional time to prepare your case. 
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5. What should I do if I receive a case where the client already had their pre-hearing 

conference and the hearing was set beyond the time limits? 

If your client was pro se at the pre-hearing conference and received a hearing date 

beyond the 35- or 90-day limits, we strongly recommend filing a motion requesting a 

sooner hearing date (if the client agrees).  See Appendix A for a sample motion to reset 

the hearing date. 

6. Does DCFS ever drop cases before the hearing? 

Yes.  If after reviewing DCFS’s investigative file, you think there are strong arguments to 

be made that there is little to no evidence supporting the allegations, we highly 

recommend contacting the DCFS attorney to discuss the merits of the case.  We 

recommend doing this as soon as possible because the DCFS attorney has to go through a 

bureaucratic process to get permission to drop a case; if you address this possibility too 

close to the hearing, there may not be sufficient time for the DCFS attorney to get a 

decision.  If the merits of the case are weak, occasionally (and depending on the DCFS 

attorney), DCFS will decide not to go forward with a case and, instead, will inform the 

ALJ that DCFS has decided to voluntarily unfound the case. 

7. Is there discovery? (DCFS Rule 336.140) 

a. There is an “exchange of information” where each party may request, without leave of 

the ALJ, a list of witnesses who may be called at the hearing and a list of documents that 

may be introduced into evidence, along with copies of these documents to the extent the 

opposing party does not have them in the case file.  

b. We recommend having a fair idea of who and what will be on your Witness and Exhibit 

list prior to the pre-hearing.  Some ALJs require the written list to be filed and exchanged 

before they will set a hearing date and will treat any need the Appellant has for additional 

pre-hearings in order to provide the list as the Appellant’s request for a continuance (and, 

thus, not counted within the 90-day timeframe). 

c. You should produce to the opposing party any exhibits you may seek to introduce no 

later than 14 days prior to the hearing. 

d. Discovery as described in Supreme Court Rule 201, et seq., is not permitted without 

leave of the ALJ.  Due to the tight time frames for hearings, there ordinarily is very little 

discovery. Efforts to expand on discovery have generally not met much success.  The 
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decision to seek more discovery must be balanced against the right a timely adjudication 

for each specific case. 

8. Can I subpoena witnesses? (DCFS Rule 336.160) 

a. Yes.  DCFS will issue subpoenas on behalf of the Appellant, but the request for any 

subpoenas must be submitted no later than 14 days before the hearing, and DCFS’s 

enforcement power is somewhat complex.  

b. The subpoena request is somewhat informal (it may be in a memo form) and is faxed to 

the Administrative Hearings Unit (312-814-5602 (Chicago) or 217-557-4652 

(Springfield, for cases outside of metropolitan Chicago). 

c. See Appendix A for a sample subpoena request. 

9. What if my witness lives far away or cannot be physically present to testify? 

You may make a motion to have testimony heard by telephone.  This is not uncommon 

for professional witnesses, i.e. doctors and therapists, or those witnesses who live far 

away.  See Appendix A for a sample motion. 
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How Do I Prepare a Case? 
 

1. What statutes and rules apply? 

a. The Abused and Neglected Child Reporting Act (ANCRA), 325 ILCS 5/1 et seq.,  is the 

enabling legislation granting DCFS the authority to investigate and indicate allegations of 

child abuse or neglect. 

b. DCFS Rule 336 (codified at 89 Ill. Admin. Code § 336) governs the administrative 

hearing process DCFS uses for expungement hearings.  See Appendix C. 

c. DCFS Rule 300 and Procedures 300 provide the guidelines for reports of child abuse and 

the procedures to be followed by DCFS investigators during an investigation.  See 

Appendix D for Additional Relevant Rules. 

d. All DCFS rules and procedures (including Appendix B to DCFS Rule and Procedure 300, 

which sets forth the detailed definitions for each specific Allegation of Harm) can be 

located at:  

http://www.state.il.us/dcfs/policy/index.shtml  

2. How are “abuse” and “neglect” defined? (325 ILCS 5/3, DCFS Rule 300.20) 

a. DCFS Rule 300.20 defines the terms “abuse child” and “neglected child,” abbreviated 

somewhat here.  See Appendix D.  Many substantive arguments can be made that certain 

DCFS definitions are legally debatable and inapplicable to the specific conduct alleged 

against your client. 

b. An “abused child” means a child whose parent (or immediate family member, or any 

person responsible for the child's welfare, or any individual residing in the same home as 

the child, or a paramour of the child's parent): inflicts or allows to be inflicted mental or 

physical injury; creates a substantial risk of physical or mental injury; commits or allows 

to be committed any sex offense against such child; commits or allows to be committed 

an act or acts of torture upon such child; or inflicts excessive corporal punishment. 

c. A “neglected child” means any child who is not receiving the proper or necessary 

nourishment or medically indicated treatment.  Note that DCFS definitions of specific 

Allegations of Harm alleging neglect may impermissibly expand on the actual definition 

of neglect.  See Slater v. DCFS opinion at Appendix E.  

d. To prevail in a case, DCFS must also show that the person being indicated is a “person 

responsible” for the care of the child.  This is also referred to as being an “eligible 
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perpetrator.”  Note that the definition of abuse would not permit a cousin or neighbor to 

be indicated for abuse.  Sometimes raising this question by a pre-hearing motion in 

limine is advisable. 

3. Review the DCFS Rules and Procedures defining the specific allegations at issue. 

Throughout your preparation of the case, you should be continually referencing DCFS’s 

own Rules and Procedures defining the specific Allegations of Harm that have been 

indicated (found in Appendix B to Rule 300 and Appendix B to Procedure 300). 

4. Carefully review the investigative file. 

a. The DCFS investigative file should be very carefully reviewed prior to a hearing because 

it presents DCFS’s case against the client, including all of the evidence DCFS gathered 

and considered during its investigation.  We strongly suggest taking detailed notes—FDC 

attorneys have a standard table we use to “abstract” the file, a sample of which we are 

happy to provide. 

b. The file is comprised of computer-generated forms completed by the DCFS investigator.  

The first few pages contain the names and contact information of the appellant and the 

subjects of the investigation.  The “Narrative” section, also located toward the beginning, 

is the information that was called in on the DCFS Hotline.  See Appendix F.   

c. The file also contains a list of the allegations against the appellant, whether they were 

indicated or unfounded, information that supports and mitigates the allegation, and the 

ultimate rationale for either indicating or unfounding the allegation.  There may also be 

information toward the front regarding a risk assessment and details of the safety plans a 

family was under, if applicable, but these forms are not particularly important to the 

investigation decision.   

d. The remainder of the file primarily constitutes “Contact Notes” documenting each 

interview the DCFS investigator conducted during the course of the investigation and 

“Case Notes” documenting other activity on the case (e.g., instructions from the 

supervisor to the investigator).  The file should also include any documents DCFS 

received during the course of the investigation, i.e. medical records, therapy reports, etc.   
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5. How do I prepare direct examinations? 

a.  Talk to each of the witnesses you plan to present.  You can fully prepare to the extent 

your witness is willing to discuss the testimony with you.   

b. Plan to prepare your own client to testify.  In most DCFS appeals, the client is your best 

witness. The ALJ will want to hear from your client.  Several ALJs will only rule for 

your side if they like your client and believe that DCFS mistreated him or her.   

c. Your client may also be called as a witness by DCFS in its side of the case. Prepare your 

client for this possibility but explain that you can recall them as a witness on your own 

behalf.  Prepare your client to answer cross examination questions without getting 

“cross” (i.e., defensive). 

d. Do not call every witness under the sun. The ALJ will want to hear from two character 

witnesses, maximum.  The ALJ is primarily interested in those witnesses who can 

directly address the incident or policy in question.   

e. Consider bringing in an expert witness as to critical issues in dispute, including  

(a) the manner in which young children should be interviewed 

(b) medical cause of injuries 

(c) psychological issues 

Note:  if you are planning to call an expert witness, be sure to disclose the witness to 

DCFS counsel and provide a resume/CV. 

6. What areas should I focus on in cross-examination of DCFS witnesses? 

a. Focus your cross-examination on the investigator.  Look for any inconsistencies in the 

investigative file—among witness statements, and particularly the statements being 

attributed to the alleged victim.  If applicable, cross-examine on the incompleteness of 

the investigation—who the investigator didn’t talk to; who they didn’t meet with in 

person. The DCFS procedure regarding the specific allegation details the people an 

investigator must speak with, documents they must gather, etc. Cross-examine the 

investigator on this procedure (if they failed to follow it). 

b. Prior to the hearing, make an attempt to speak with the other witnesses DCFS has listed 

on their Witness and Exhibit List.  DCFS will almost certainly call the Hotline reporter to 

testify (though DCFS is obligated to keep the identity of the reporter confidential, 

oftentimes it is obvious from the file who the reporter was and sometimes the reporter 
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personally disclosed to your client that they called the Hotline).  You will want to see if 

any of the people the investigator spoke with have perspectives to share that either 

elaborate upon what the investigator wrote in the file, or are different from what was 

written in the file.  
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What Happens at the Hearing? 

 

1. Where are the cases heard?  In a regular courtroom? 

a. In the Chicago area, the cases are heard in the DCFS Administrative Hearings Unit, 

located at 17 N. State Street on the Seventh Floor.   

b. The location of the hearing depends on the location of the investigation and, if not in 

Chicago, may be held at a local DCFS field office. 

c. The hearings are held in regular meeting rooms, with all parties seated around a 

conference table, with the ALJ seated at the head. The parties remain seated throughout 

the proceedings. 

2. Who are the parties presenting evidence? 

The Appellant (your client), who is the person who received the indicated report of abuse 

or neglect.  The other side is DCFS, represented by one of their attorneys. During the 

course of the hearing, a witness will be permitted in the hearing room only during the 

time that he is providing testimony (with the exception of the Appellant, who should be 

in the hearing room during the entire proceeding). 

3. When do I present a “motion in limine”? 

Prior to starting a hearing and prior to any opening statement, the ALJ will generally ask 

if there are any issues the parties wish to address.  Inform the court at that time of your 

motion in limine.  Note that any specific motions in limine that go to the heart of the case 

are best filed at least 10-14 days in advance of the hearing and set for argument at the 

commencement of the hearing. 

4. Do I make an opening statement? 

Generally a short opening statement outlining what you believe to be the pertinent facts 

and evidence and/or your main arguments is a good idea to frame your case for the ALJ. 

5. Who has the burden of proof and what is the burden? (DCFS Rule 336.100) 

DCFS has the burden of proving that a preponderance of the evidence supports the 

indicated finding.  For this reason, DCFS presents its evidence first (but agreements to 

take witnesses out of order are generally welcome if it helps conclude the hearing 

promptly). 
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6. Does the alleged victim testify?  

a. Generally the alleged victim does not testify, for the following reasons.  First, the hearsay 

of a child’s report regarding abuse is admissible (336.120(b)(10)). This generally negates, 

from DCFS’s perspective, the need to have the child testify because DCFS can admit 

such evidence via witnesses to whom the child reported and the witnesses’ reports. 

b. If the alleged child victim is 14 years old or above, DCFS should be compelled to call 

that person as a witness and should not be allowed to rely exclusively on hearsay 

statements about the alleged abuse or neglect. 

c. Under DCFS Rules, any child under 14 years of age may testify only if the party 

proposing such testimony can demonstrate certain factors.  Those factors include that the 

child’s testimony is essential; there is no likelihood of inflicting emotional harm; and no 

alternatives (i.e. stipulations or prior transcripts) exist as a substitute.  (DCFS Rule 

336.110(b))  Note:  in appropriate cases, consider challenging this rule, in consultation 

with the FDC. 

d. ALJs usually frown on a party proposing such testimony because they do not want to 

traumatize children or take them out of school. 

e. TIP: See if you can get the DCFS attorney to stipulate to the testimony.   

f. TIP: If a child under age 14 has exculpatory or useful information to your case, consider 

having them make a written statement that you then submit as an exhibit. 

g. TIP: If you really need to present a child witness, i.e. it is a case involving allegations of 

sexual abuse and DCFS’s only evidence is an uncorroborated outcry from the alleged 

child victim who is not credible due to, for example, a history of false reports, make a 

motion to have the child present, even if you think it will be denied.  This motion will 

enable you to preserve the issue for a possible appeal. 

7. What does it mean that the rules of evidence do not strictly apply? Do I still make 

objections? (DCFS Rule 336.120(b)).  

a. What this rule means depends on the ALJ hearing the case.  Some judges will apply the 

rules of evidence more strictly than others, i.e. hold inadmissible evidence of prior arrests 

and sustain objections of “double hearsay” (where the Department is often eliciting 

testimony from the investigator regarding what the reporter said the alleged victim said). 
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b. The ALJ will generally be focusing on the probative value of the evidence, and will likely 

use this as a reason to admit evidence, even if the evidence is not fully competent under 

standard evidentiary rules, is not entirely relevant, or is potentially prejudicial. 

c. Make relevance objections, competence objections (i.e., hearsay and foundation), and 

prejudice objections to keep out harmful evidence that would not be admissible in a usual 

trial and to keep the case focused. 

d. TIP: Object if the DCFS attorney seeks to admit any audio or videotaped interview of an 

alleged victim (that is not testifying) on the basis that such evidence denies your client 

the rights of due process by prohibiting the confrontation and cross-examination of 

witnesses against them.  This argument is outlined in an unpublished Cook County 

Circuit Court case, Manley v. DCFS (see Appendix E).  The argument of due process 

denial in the event that further review is necessary (i.e., via an Administrative Review 

Action) is stronger if you have made a prior motion or attempt to have the alleged victim 

testify (see question 6(g) above). 

e. Consider making oral objections to the introduction of the DCFS file into evidence.  The 

FDC has a written motion to exclude the file based on arguments that the file is not a 

business record and not generally reliable within the meaning of the Administrative 

Procedures Act.  In appropriate cases, where there is extensive double and triple hearsay 

in the file that you think could seriously prejudice your client, file the written motion in 

limine objecting to the admission of the DCFS file in evidence. 

f. Regardless of the loose application of the rules of evidence, make your objections 

because, as with any trial proceeding, you are creating a record for a potential 

administrative review action. 

8. Is the investigation file evidence?  Should I object? 

Despite the fact that the investigative file contains mountains of hearsay and may include 

information that is both irrelevant and prejudicial, it invariably comes in.  But see 7(e) 

above:  it is worthwhile to object so as to preserve the argument that the ALJ relied on 

evidence that it should not have admitted. Additionally, even when the ALJ permits the 

file to be entered into evidence, you can make a specific objection that the hearsay 

statements of non-testifying adults not be considered for the truth of the matters asserted. 
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9. Should my client testify? 

If there are no pending criminal charges, your client should generally testify.  This is so 

particularly if the alleged victim has made contrary statements to your client regarding 

the alleged abuse; your client may testify as to those inconsistencies.  NOTE: THE 

USUAL CRIMINAL CASE ADVICE AGAINST TESTIFYING IS NOT 

NECESSARILY GOOD ADVICE FOR DCFS ADMINISTRATIVE HEARINGS. 

10. Can I call witnesses out of order? 

Yes!  Usually you should plan your order of witnesses to begin after allowing adequate 

time for DCFS, but special scheduling needs can be accommodated by asking the ALJ. 

11. Do I make a motion at the close of DCFS’s case for a directed verdict? 

No, because the ALJ does not have the authority to make the final decision in the case.  

The ALJ will have to defer ruling because the Director is the final decision-maker.  A 

directed verdict thus will not save time or prevent you from having to present your case. 

12. Do I make a closing statement? 

Absolutely!  The ALJ may state that she does not need to hear closing statements, but do 

not trust the ALJ to connect the dots in your evidence—do not waive your closing 

statement, even if DCFS does so. 
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What Happens After the Hearing? 

 

1. Does the ALJ decide the case? (DCFS Rule 336.220) 

No.  The ALJ makes a written recommendation (with findings of fact, conclusions of 

law, and discussion) to the DCFS Director, who then makes a final decision. Almost 

always, the Director adopts the recommendation of the ALJ. 

2. When does the ALJ issue a recommendation?  (DCFS Rule 336.220) 

For expedited appeals (in the case of child care workers): 35 days after receipt of a 

request for an appeal.  For all others: within 90 days after receipt of a request for an 

appeal.  Note: these time limits only apply where the client has not “agreed” to a later 

hearing date or waived their right to a speedy hearing.  A final decision must also issue 

within 45 days of the hearing. 

3. When does the DCFS Director issue a final administrative decision? 

Within the same time period as above (35 days for child care workers; 90 days for all 

others).  Note: these time limits only apply where the client has not “agreed” to a later 

hearing date or waived their right to a speedy hearing. 

4. How am I notified of a decision? 

You will receive a certified letter from the Director stating the Director’s decision and 

enclosing the ALJ’s written recommendation/opinion. 

5. What if the Director disagrees with the ALJ? 

The Director’s final administrative decision stands, unless and until successfully appealed 

through an Administrative Review Action (see next question). 

6. And if I lose? 

You may choose to appeal it to the circuit court under the Administrative Review Act 

(735 ILCS 5/3 et seq.).  To be timely, the “action to review a final administrative decision 

shall be commenced by the filing of a complaint and the issuance of summons within 35 

days from the date that a copy of the decision sought to be reviewed was served upon the 

party affected by the decision.”  (735 ILCS 5/3-103).  Per statute, a decision is 

determined to be “served” on the date it was post-marked and not the date it was 

received.  IN ALL REFERRED CASES FROM THE FDC, A DISCUSSION WITH 

FDC STAFF REGARDING APPEALING A REFERRED CASE IN WHICH A 
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DECISION WAS RENDERED AGAINST OUR CLIENT SHOULD OCCUR WITHIN 

14 DAYS OF THE FINAL ADMINSITRATIVE HEARING DECISION. 


