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Center Wins Three Important Appellate 
Victories Advancing Family Rights

In Hernandez v. Foster, Seventh Circuit Disapproves Taking 
Children Into State Custody Absent Exigent Circumstances, 

Holding Children In DCFS Custody For Up To 48 Hours Without 
Probable Cause, And Coercive Safety Plan Demands
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A Child Protection Watchdog Group

By Diane L. Redleaf

For nearly twelve years, the Family Defense 
Center’s Executive Director, Diane Redleaf, 

with a team of other lawyers, has been working 
to establish due process rights of family members 
subjected to safety plans.   Safety plans, as often 
implemented in Illinois, are intrusive so-called 
“agreements” that DCFS demands of families 
who are under investigation.  Most safety plans 

require children to live with other relatives or re-
quire one or both parents to leave their homes 
during an investigation.  Safety plans commonly 
are entered into before much investigation has 
occurred and they often continue to be imposed 
upon families even when evidence has been gath-
ered that demonstrates that the parents are in-
nocent of wrongdoing.  

Members of Winston & Strawn legal team in Hernandez v. Foster (left to right) Valerie Lowery, Julie 
Bauer (lead counsel), Joanna Wade and Jason Burke. Not pictured: Dan Pozdol, Michael Bess (appellate 
counsel) and Chaitanya Maddali (deceased).



The Family Defender 2

please turn to page 13 

FAMILY DEFENSE BRIEFS

A Child Protection Watchdog Group

Board of Directors
Michael O’Connor President 

Louis Fogel, Treasurer 
TiShaunda McPherson, Secretary 

Patricia Jones Blessman 
Michael T. Brody 

Stephanie Crockett-McLean 
Scott Kramer 
Jonni Miklos 

Helene Snyder

Auxiliary Board Members
Annette Appell 

Washington U. Law School, MO
Briggitte Schmidt Bell 

Evanston, IL
Susan Brooks 

Drexel University Law School, PA
Carolyn Kubitschek  

Lansner & Kubitschek, NY
David Lansner  

Lansner & Kubitschek, NY
Elizabeth Larsen 

Leonard, Street & Deinard, Minneapolis, MN
Deborah Pergament 

Children’s Law Group, Chicago, IL
Dorothy Roberts  

Northwestern University School of Law, IL
Michael Wald  

Stanford Law School, CA
Anita Weinberg 

Loyola University Law School, IL
(Affiliation is for identification only.)

Family Defense Center Staff
Diane L. Redleaf, Executive Director 

Melissa L. Staas, Staff Attorney 
Jonathon N. Fazzola, Staff Attorney 

Desmond Kidney, Christina Koliopou-
los, Jennifer Uptmor, Law Graduate 

Fellows 
Alexandra Gilewicz, Emily Ho, 

Development Interns 
Diana Hansen, Administrator

Stay  Tuned for Another Outstanding FDC Benefit 
Event

Mark your calendars please!  The next Family 
Defense Center Special Benefit Event promises 
to be our best ever—if that is possible! We’re 
honoring a superstar in our world of advo-
cacy for families: Karl Dennis. A founder and 
internationally-renowned proponent of “wrap-
around services” for children, Karl Dennis has 
done more than any other person we know to 
promote the idea of tailoring services to the 
child to keep him or her in his own family and 
community.  The former long-term Executive 
Director of Kaleidoscope Inc. will speak briefly 
(a challenge for this consummate story-teller) 
and help us to showcase our work on behalf 
of families dealing with mental health chal-
lenges.  Dennis has been honored throughout 
the country, but we’re informed that the Fam-
ily Defense Center event will be his first public 
award in Chicago, the geographic center of so 
much of his distinguished career.  The Center 
is honored to be honoring such a worthy Fam-
ily Defender once again.  

The date: Sunday, September 23 4-7:30.  The 
place—you guessed it:  Hotel Allegro, 171 W. 
Randolph in downtown Chicago.

Center Wins Important Victory for Parents’ Rights 
to Self-Defense

In the Summer 2011 issue of The Family De-
fender, the Center featured its work on behalf of 
“Hailey” B., a mother who had been indicated 
for child abuse when she defended herself from 
a violent assault by her out-of-control teenage 
son.  DCFS’s administrative law judge (“ALJ”) 
had ruled that self-defense was not available 
in a DCFS administrative expungement hear-
ing.  After full briefing and argument, on No-
vember 9, 2011, Circuit Court Judge Nancy 
J. Arnold overruled the ALJ’s decision on le-
gal grounds, finding that the Abused and Ne-
glected Child Reporting Act does allow for a 
person “to assert and prove that he or she had 
been acting in self-defense when the injury to 
the minor occurred.”  Because the ALJ had re-
fused to consider the self-defense claim, Judge 
Arnold has remanded the case back to DCFS 
to determine if the facts of the case sufficiently 
established that Ms. B. did indeed act in self 
defense. Following Judge Arnold’s ruling on 
the law, however, we expect fewer arguments 
coming from DCFS that parents do not have 
a right to defend themselves when their own 
children are the assailants.

FDC Ends the Year In the Black and with Record 
Numbers of Volunteer Attorneys

For the fourth year in a row,  the Family De-
fense Center has ended its fiscal/calendar year 
in the black,  thanks to new major grants from 
Hedge Funds Care and the Efroymson Fam-
ily Fund and a strong show in support of our  
Holiday Appeal, which raised over $10,000.  
Given the state of the economy and the pros-
pect of the loss of seed money support the 
Center enjoyed for the first five years of its 
operations,  the Center had initially projected 
a possible $60-80,000 deficit in 2011. Not 
all of the budgetary surplus was due to good 
news:  we tightened our belts and no longer 
have a paid intake specialist or full-time devel-
opment coordinator.  The economy, combined 
with our growing reputation for excellent and 
important work, also has made for more vol-
unteer support than we could have predicted, 
with three law fellows currently working three 
days a week and over 50 attorneys taking cases 
pro bono in 2011.  These developments  all put 
the Center on a strong footing for 2012, with 
a balanced budget and a slight surplus to use to 
meet increasing costs.  

Next National Reunification Day Planning Under-
way  

National Reunification Day is becoming a 
Center “must-attend” event.  This year’s event 
will be on June 2, from 9:30 a.m. to 12:30 
p.m. at the Menomonee Club for Boys and 
Girls’ Drucker Center, 1535 N. Dayton, in 
Chicago.   National Reunification Day is a 
celebration of families that have reunited after 
child protection intervention.  At the Center, 
National Reunification Day is both a time for 
advocacy and a time for fun for children and 
families.  This year’s program promises to be 
bigger and better than ever.  Parents will share 
their experiences, and legal and social service 
experts will present panels on family support 
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By Melissa L. Staas

On Dec. 29, 2011, the Illinois Appellate Court for the Second 
District issued an opinion in an FDC pro bono case that has 

the potential to dramatically change the way that the Illinois De-
partment of Children and Family Services (“DCFS”) operates.  In 
Julie Q. v. Illinois Department of Children and Family Services, the 
appellate court held that the Abused and Neglected Reporting Act 
(“ANCRA”—the enabling act that grants DCFS the authority to in-
vestigate and “indicate” claims of child abuse and neglect) does not 
authorize DCFS to “indicate” 
reports against people who al-
legedly create an “environment 
injurious.” As of December 29, 
indicated reports under this 
category are not authorized 
by law and the DCFS rule 
that DCFS relies on is “void.”  
The appellate court decision 
also significantly strengthened 
evidentiary rules for DCFS ad-
ministrative proceedings.

The allegation at issue is the 
most common category of al-
legations that DCFS uses to 
“indicate” (i.e., substantiate) 
reports of alleged child neglect. 
“Allegation #60: Environment 
Injurious to Health or Wel-
fare” is an amorphous, poten-
tially limitless, and unwieldy 
category that has been used 
(and misused) by countless 
investigative teams to indicate 
parents and caretakers merely 
because: they are the victims of 
domestic violence; they have a 
mental health diagnosis; their 
children have been in contact 
with people who use illegal 
substances (even without any 
evidence of substances being 
used while children are present); they have had verbal disputes with 
police officers or medical personnel; they have consumed alcohol 
(even if not in their children’s presence and even if not to the point 
of intoxication); and for many other scenarios that do not warrant 
State intervention. Essentially, this allegation—which is particularly 
vulnerable to manipulation by ex-spouses, estranged family mem-
bers, or other persons with their own personal agendas—has been 
used as a “catch-all” to penalize any parenting that, for whatever 
reason, seems less than ideal to State investigators.

The credit for initiating a series of challenges to this unauthorized 
allegation, leading up to the opinion, began several years ago when 

attorneys with the Legal Assistance Foundation of Metropolitan 
Chicago (Sara Block, Steve Pick, and Richard Cozzola) discovered 
that in 1980, the Illinois legislature had explicitly REMOVED 
“injurious environment” from the statutory definition of neglect, 
meaning that DCFS has been indicating thousands upon thousands 
of people for this allegation without any statutory authority to do 
so.  (Richard Cozzola’s excellent article on this issue is cited twice 
by the appellate court in its decision.)  Since that discovery, attor-
neys with the Family Defense Center have been raising this same 

argument in any case involving 
the allegation “environment 
injurious.” These arguments 
have met mixed results in the 
administrative processes and 
the circuit court-level reviews.

One excellent case that pre-
sented the issue of whether Al-
legation #60 is authorized by 
the governing statute involved 
our client Julie Q., who was 
accused by her ex-husband of 
having cared for their 9-year-
old daughter while intoxicated 
(thereby creating an allegedly 
“environment injurious”) even 
though a number of witnesses 
attested to Julie’s ongoing so-
briety. A further allegation had 
been made that Julie locked her 
daughter into her bedroom, 
but it was quickly conceded 
that this allegation was false as 
the bedroom had no locks.

Through our pro bono pro-
gram, Julie’s interests at the 
evidentiary administrative 
hearing were represented by 
FDC volunteer attorneys Ajay 
Athavale and Darren Fish, 
with the supervision of staff at-
torney Melissa Staas.  These at-

torneys did an excellent job during a very challenging hearing, par-
ticularly in lodging clear objections to unreliable evidence DCFS 
was seeking to admit (and upon which the administrative law judge 
(“ALJ”) ultimately relied). Unfortunately, due primarily to the ALJ’s 
reliance upon dubious evidence, Julie lost her hearing. When we de-
cided to seek review of the final administrative decision sustaining 
the indicated finding, another pro bono lawyer, Elizabeth Butler, 
took lead in arguing the case in the Lake County Circuit Court. 
However, the circuit court in turn rejected our argument that 
DCFS did not have the authority to indicate Julie Q. Because the 

Center Wins Three Important Victories on Rights Appeals for Families

In Closely-Watched FDC Case, Appellate Court 
Declares ‘Environment Injurious’ Ground Invalid

Julie Q. and her daughter, vindicated after a long battle through appellate 
advocacy of Center pro bono lawyers.
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facts of Julie’s case were compelling that she had never put her child 
at risk, Julie had a solid case in which to press the argument that 
the “environment injurious” allegation is legally void. She appealed.

For the state court appeal, we reached out to Michael Otto, one of 
our pro bono lawyers who had previously raised the issue of the alle-
gation being legally invalid in an individual administrative hearing 
he had won, and our board member Michael Brody, both of whom 
are attorneys at Jenner & Block’s Chicago office.  Oral argument 
took place this past summer, and in the opinion issued on Decem-
ber 29, the court unanimously vacated the indicated finding.

The majority of the court held that the allegation of “environment 
injurious” exceeds the authority granted to DCFS by its enabling 
statute. In a special concurrence, one justice disagreed with this spe-
cific holding. Clearly, the removal of the language from the statute 
by the legislature made this a particularly strong case for limiting 
the discretion of the agency to make indicated findings of neglect 
based upon any alleged “environment injurious.”  

Additionally, the entire panel agreed that the DCFS administrative 
law judge relied upon improper evidence (specifically: (1) multiple 
hearsay in the form of written case notes authored by a non-testify-
ing investigator purporting to summarize the non-testifying investi-
gator’s conversation with the 9-year-old daughter; and (2) evidence 
of other alleged “bad acts,” in the form of two additional unrelated 
incidents that were investigated by DCFS and unfounded, to con-
clude that Julie had the propensity to abuse alcohol and, therefore, 
must have placed her daughter in an injurious environment on the 
date in question).  Based on the appellate court’s own review of the 
properly admitted evidence, the panel unanimously agreed that the 
indicated finding was contrary to the manifest weight of the (admis-
sible) evidence.

This evidentiary ruling is just as groundbreaking as the part of the 
opinion addressing DCFS’s authority.  The DCFS attorneys (and, 
often, the DCFS administrative law judges) tend to view the ad-
ministrative hearing forum as an evidentiary free-for-all in which 
few rules apply and anything can and should be admitted into evi-
dence. The ruling should go a long way towards restoring the rule 
of law to these proceedings and ensuring that DCFS ALJs considers 
only competent evidence.

Also interesting was the appellate court’s examination of the pur-
pose of ANCRA, noting that the Act’s focus on the identification 
and “reporting” of suspected abuse and neglect differentiates it from 
the Juvenile Court Act. Because ANCRA mandates that certain 
classes of professionals report suspected child abuse or neglect in 
the face of potential criminal or professional penalties, the court 
cautioned that “it is necessary that the Act’s definitions of abuse and 
neglect be clear enough for mandated reporters to apply.” In light of 
recent efforts to broaden mandatory reporting obligations to “any 
person,” as has been proposed in several bills now pending in Con-
gress in the aftermath of the Penn State scandal, see p. 10, the Julie 
Q. decision calls into question these efforts when clear parameters 
as to what “neglect” means are sorely lacking.  The discussion of the 
reporting in this opinion and the need for clarity about what must 
be reported is helpful to the general discussion of broader reporting 
mandates, as it provides not just legal guidance but a cautionary tale 
of the potential sweeping overbreadth of reporting legislation and 

the discretion used by child protection agencies to make harmful 
findings against parents who have not harmed their children.  

Even highly-educated persons can differ as to what constitutes “ne-
glect.” In the Julie Q. case, the Appellate Court unanimously agreed 
that the indicated finding was against the manifest weight of the 
evidence.  Yet investigators and two prior judges had erroneously 
believed otherwise. This point demonstrates that tighter standards 
defining neglect are still needed, given that the open-ended discre-
tion to find neglect under a very broad rule had obviously been 
exercised unfairly against Julie Q. The overbreadth of the definition 
of neglect continues to be a concern in many of our cases involving 
rules that, unlike “environment injurious,” have been authorized by 
the Illinois legislature (such as “inadequate supervision” or “inad-
equate shelter”).

Because of the major blow this decision imposes to DCFS’s stan-
dard operating procedure in a very large number of cases, the FDC 
expects the Attorney General’s office to file with the Illinois Su-
preme Court a petition for leave to appeal.  However, we are opti-
mistic that the Supreme Court will either not hear the case or, if it 
does, it will agree that DCFS is not free to promulgate a rule that 
the Illinois General Assembly deliberately rejected.  And as of today, 
Julie Q. v. DCFS is governing law that DCFS not is free to ignore.

‘Environment Injurious’
continued from page 3

Michael T. Brody, co-chair of FDC’s Third Annual Benefit Event, 
presents Outstanding Pro Bono Attorney Award to Michael Otto. Both 
attorneys worked on Julie Q.’s appellate case.
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By Desmond Kidney1

In the last quarter of 2011, the Illinois Supreme Court handed 
down two decisions, unanimous in their result, overturning lower 

court decisions to terminate parental rights.  While the two cases— 
In re Dar. C., 2011 IL 111083 (October 27, 2011) and In re Haley 
D., 2011 Ill. Lexis 1838 (December 1, 2011)—focus on different 
parts of the process by which parental rights are terminated, they 
both demonstrate failures on the part of prosecuting state’s attorneys 
to follow basic procedural requirements, and a failure of the lower 
courts to demand strict adherence to these requirements.  Both cases 
also provide important guidance concerning notice due to parents 
who are subject to petitions to terminate their parental rights. 

The Family Defense Center was directly involved in the first of these 
cases, In re Dar. C.  The Center coordinated friend-of-the-court brief-
ing for Daryl  C., a father whose parental rights were terminated by 
the juvenile court, and also assisted Daryl C.’s lead lawyer, Adele Saaf 
of Bloomington, Illinois, who did a masterful job with the briefs and  
argument in the Illinois Supreme Court.  At issue in the case was 
whether the juvenile court properly acquired personal jurisdiction 
over Daryl. Personal jurisdiction establishes the authority of the court 
to make orders as to a specific person.  Usually, to obtain personal 
jurisdiction, either the person named in the suit appears in court, 
thereby submitting to the court’s jurisdiction, or the petitioning party 
gives proper written notice to the named person, informing him or 
her  that the court will be determining something that puts his or her 
rights at stake.  In Dar. C., the fundamental jurisdictional question 
in front of the Illinois Supreme Court was whether the publication 
of notice for Daryl in a newspaper was a justified method of notifica-
tion.  The Supreme Court reviewed the evidence and said “no.” 

The juvenile court case that eventually ended up in the Illinois Su-
preme Court started in August of 2006, when Daryl’s daughters were 
the subjects of a DCFS investigation and court action based on al-
leged neglect by their mother, Tonya.  The neglect was alleged to have 
occurred after Tonya had moved from the Chicago area with the two 
daughters. Daryl, a former paralegal, began to have symptoms of 
mental illness around that time and had moved in with his sister.   

When the juvenile court case began, Daryl’s address was listed as 
“Street address unknown, Chicago, Illinois.”   An affidavit was sworn 
out in early September of 2006, and publication notice was issued 
later that month through a notice in a downstate newspaper.  DCFS 
then searched a large computer database for Daryl’s name and ad-
dress, but Daryl’s name was misspelled during the searches and the 
mail sent to the resulting address was returned.  In late October, 2006, 
the juvenile court held Daryl in default because, unaware of the court 
proceedings, he had failed to appear in court.  The court also entered 
an order finding that the children were neglected and placing the 
children with DCFS, despite the fact that Daryl had never been prop-

1 Desmond Kidney joined the Family Defense Center as a Senior Legal Fellow 
in September 2011.  He graduated from Northwestern University School of Law 
in 2011.

erly notified of the proceedings and was therefore still unaware that 
his parental rights were being ruled on in court. 

On October 10, 2007, Daryl called his daughters while Tonya was 
having a supervised visit with them.  Inexplicably, the DCFS case-
worker supervising the visit, who was aware that both DCFS and the 
juvenile court had been trying to contact Daryl, abruptly ended the  
call without obtaining his  contact information or telling him that he 
needed to contact her concerning the ongoing court case. 

Around the same time, the State’s Attorney’s Office of McLean 
County filed for an order of child support from Daryl, with the same 
DCFS caseworker who had hung up on Daryl signing court docu-
ments  to be sent to a known address for Daryl.  A few weeks later, 
Daryl agreed to a child support order requiring him to provide ben-
efits for his children.  In December 2007, the juvenile court held 
Daryl in default on the termination action, and the court terminated 
his parental rights in March 2008, based solely upon service by pub-
lication, even though Daryl had been located and successfully served 
with court papers in the child support case.  

In July 2008, Daryl, still unaware of the juvenile court proceedings, 
called DCFS to request visits with his daughters, only to learn that his 
parental rights had been terminated.  He then filed his own motion 
to vacate the juvenile court’s termination order a month later, but the 
court dismissed it as untimely and for failing  to meet the pleading 
standards. Eventually, however, Daryl received a summary hearing 
regarding whether he had been properly served by publication notice.  
At that hearing, the juvenile court found the publication notice ac-
ceptable and refused to let Daryl reopen the case.

Thankfully, Daryl had at this point secured excellent counsel, Adele 
Saaf, and Daryl’s sister, Stephanie McLean (who is now a Center 
board member), had reached out to the Center for help.  Working 
together, Ms. Saaf and the Center argued on appeal that the juvenile 
court’s ruling was improper.  They initially faced a tough road.  De-
spite compelling arguments that the Illinois Supreme Court eventu-
ally found meritorious, the Fourth District Appellate Court of Illinois 
had agreed with the juvenile court and held that publication notice of 
the initial trial proceedings was acceptable because  those proceedings 
were conducted according to  an expedited schedule.  It held that 
the initial the publication notice was therefore sufficient to afford 
the court personal jurisdiction over Daryl, including to terminate his 
parental rights.

This rubberstamping of publication notice to terminate parental 
rights struck the Center as grossly unfair, not just to Daryl, but to 
potentially thousands of parents whose circumstances make it harder-
than-usual for them to receive personal notice of court actions.  The 
Center therefore supported Ms. Saaf in seeking leave to appeal to the 
Illinois Supreme Court.  Thankfully, that Court agreed to hear the 
case—a rarity, but justified by the compelling facts of Daryl’s case 
(especially the fact that the same state’s attorney’s office that claimed 
Daryl’s address was “unknown”  had actually been successful in  find-

Center Wins Three Important Victories on Rights Appeals for Families

Improper Termination of Parental Rights— 
and Why the Illinois Supreme Court Disapproves

please turn to page 6
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ing Daryl to sue him for child support).

The Illinois Supreme Court arguments took place on March 15—just 
two weeks after the Camreta v. Greene argument, in which the Center 
had coordinated 18 friend-of-the-court briefs in the United States 
Supreme Court.  It goes without saying that March, 2011, was an 
especially busy time for the Center, given its amicus briefing role in 
two different Supreme Courts.  

On October 27, 2011, the Illinois Supreme Court unanimously 
struck down the order terminating Daryl’s parental rights.  The ma-
jority opinion took the State to task for failing to do a diligent search 
for Daryl’s contact information at either the abuse/neglect adjudica-
tion or termination phases of the case.  Notably, the concurring opin-
ions adopted Ms. Saaf ’s additional argument that, while the publica-
tion notice at the termination phase might have been justified by an 
adequately diligent search, the fact that the State actually knew how 
to reach Daryl rendered this form of notice inadequate. 

Following the termination order’s invalidation, Daryl has resumed a 
relationship with his daughters.  While proceeding cautiously, the Il-
linois Supreme Court’s ruling has paved the way for renewed relation-
ships among two children, their father, and the many other relatives 
who want to embrace the children as nieces and cousins from whom 
they were separated for over five years while the case wended its way 
through the court system. 

* * *

Ralph L., the father whose rights had been terminated in the other 
notable Illinois Supreme Court case concerning termination of pa-
rental rights, In re Haley D., had a similar story.  DCFS took protec-
tive custody of Ralph’s daughter, Haley, days after she was born in 
April of 2007 with symptoms of drug withdrawal after her mother, 
Patricia, had tested positive for cocaine.  DCFS placed Haley into 
traditional foster care, and a juvenile court petition alleged that Haley 
was neglected.  

Unlike Daryl, Ralph received notice of the juvenile court case, and 
he appeared in court.  The court appointed a public defender to rep-
resent him. On July 31, 2007, the juvenile court found that Haley 
had been neglected.   Two weeks later, the court held a dispositional 
hearing and set a permanency goal for Haley that contemplated her 
return to her parents’ care within 12 months.

Unfortunately, over the next year and a half, Patricia disappeared from 
Ralph’s and Haley’s lives. The court accordingly determined that she 
had not made progress toward the goal of having Haley returned to 
her care.  Ralph divorced Patricia, raised four other children, and con-
tinued on his own to make progress toward getting Haley returned 
to him.   In September, 2008, Ralph notified the court that he hoped 
to obtain private counsel to replace his public defender.  Based on 
Ralph’s stated intention, the court let the public defender withdraw 
from the case, even though Ralph had not yet secured new counsel. 

On October 14, 2008, a state’s attorney secured leave to file a petition 
to terminate both Patricia’s and Ralph’s parental  rights. But when the 
State filed its petition four months later, it notified neither Patricia 
nor Ralph.  The court continued the case to April 14, 2009.  Ralph 
did not receive notice regarding the hearing and therefore did not 
attend. At the next hearing, the court asked the state’s attorney about 
Ralph, who was absent.  The state’s attorney replied that he thought 

his office had served Ralph with notice, even though he couldn’t pro-
duce any documentary evidence of service. The court accepted this 
representation, even though the reality was that only Patricia had 
been served by publication notice.  The court then held Ralph in 
default and continued  the case until May 12.

Ralph appeared at the May 12 hearing with new counsel, who noti-
fied the court of her plan to ask to set aside the default judgment 
terminating Ralph’s rights.  She explained Ralph’s April 14 absence: 
he was responsible for his other children, had difficulties finding 
someone to care for them that day, and he’d had a flat tire on his way 
to court.

The juvenile court denied the request to set aside the default order 
on December 1, 2009, holding—incorrectly—that Ralph had been 
served by publication notice.  The court then ordered Ralph to leave 
the courtroom as he was no longer a party to the case and therefore 
had no grounds to be present.  After Ralph’s ejection, the court termi-
nated his parental rights.

While Ralph tried to argue on appeal that the court lacked person-
al jurisdiction to adjudicate his rights, the appellate court rejected 
this argument because Ralph had appeared in the juvenile court ne-
glect case. But the appellate court ruled in Ralph’s favor on another 
ground, holding that  that the State had an obligation under Illinois 
Supreme Court Rule 11 to notify Ralph of all of the subsequent fil-
ings, and had failed to meet that obligation.  Noting that the State 
made no attempt to give Ralph any notice of the filing of the peti-
tion to terminate his parental rights, the appellate court held that the 
State’s actions must be vacated as violating constitutional due process 
requirements.  The State’s Attorney appealed.

The Illinois Supreme Court’s majority opinion presented a differ-
ent analysis.  The Court pointed out that the termination order was 
not issued until December 1, and the order Ralph had appealed was 
that order, not the default judgment entered earlier.   The majority 
opinion proceeded to discuss the merits of Ralph’s motion to vacate 
the default judgment.  Given the state’s attorney’s misrepresentations 
to the juvenile court concerning notice, the majority concluded that 
Ralph’s failure to attend the hearing was unintentional and the default 
judgment should have been vacated.  The Court went on to consider 
whether the State had a basis for terminating Ralph’s parental rights, 
and faulted the State for erring on the time frames for judging Ralph’s 
alleged lack of progress in getting the children returned to him.  It 
then sent the case back to the trial court for renewed proceedings 
“because of the numerous errors which have plagued this proceeding 
to date.”

* * *

Ultimately,  In re Dar. C. and In re Haley D. present two different 
sides of nearly the same coin:  fathers whose rights were terminated by 
lower courts rushing to judgment with little regard for due process.  
In both cases, fathers were deprived of their constitutional right to a 
relationship with their children.  In both cases, trial courts tolerated 
sloppy practices in their rush to terminate fathers’ parental rights. 
Fortunately, in both cases, the Illinois Supreme Court showed that 
it takes parental rights cases very seriously and, in doing so, it sent 
DCFS and the state’s attorney’s offices of Illinois a powerful message: 
proper notice must be afforded to parents before a court can  termi-
nate  their parental rights.

Improper Termination
continued from page 5
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The United States Court of Appeals for the Seventh Circuit, which 
is the federal appeals court for Illinois, Indiana and Wisconsin, has 
now agreed with the Center’s legal position concerning the wrong-
ful holding of a child away from his parent, both after a seizure 
into state protective custody and under a coerced safety plan.  The 
decision comes in the Center case, Hernandez v. Foster, which has 
been handled primarily by an outstanding pro bono legal team from 
Winston & Strawn headed by Julie Bauer and argued before the 
Seventh Circuit by Michael Bess1 (with co-counsel Diane Redleaf 
and Melissa Staas).  The Hernandez decision, which issued on August 
26, 2011, gives some new teeth to the due process rights of families 
whose children are taken into state protective custody and affords 
some potentially strong remedies against coercive safety plans.   

The Hernandez decision is particularly welcome in light of the tor-
turous history of prior legal efforts to challenge coercive safety plans 
as violative of families’ constitutional rights.  In  2006, the Seventh 
Circuit Court of Appeals effectively overturned a class action rul-
ing by Judge Rebecca Pallmeyer in Dupuy II v. Samuels that had 
found widespread coercion in DCFS’ policies and practices compel-
ling parents to accept safety plans under the threat that if they did 
not do so, their children would be taken into foster care.2  In a very 
troubling opinion authored by Judge Posner, and joined by Judges 
Easterbrook and Evans, the Seventh Circuit declared it permissible 
for DCFS investigators to  threaten parents with the removal of their 
children because the parents remain free to “thumb their nose at 
the  offer” of a safety plan.   In the evidentiary proceedings in the 
district court,  there was not a single example of a  parent ever having 
“thumbed their nose” at the “offer” of a safety plan; the parents’ fear 
of having the children placed with strangers is overpowering. This 
is just one example of how the Dupuy II opinion failed to grapple 
with many of the facts found in the extensive preliminary injunction 
opinion by Judge Pallmeyer in favor of the families, including the 
findings as to pervasive coercion of families in the process of securing 
safety plans that separated children and parents. 

Dupuy II also analogized DCFS demands for a safety plan to a choice 
of beverages at a cocktail party, holding that parents are not deprived 
of a protected liberty interest when they are “offered” a safety plan 
because they are given a choice.  Viewing the “offer” as a choice 
and not a threat, as the trial court had found and the plaintiffs had 
claimed, the appeals court held that  safety plans were not a depriva-
tion of liberty because they did not make parents or children “worse 
off.” In the most disturbing part of the Dupuy II opinion, the court 
stated:  “We can’t see how parents are made worse off by being given 
the option of accepting the offer of a safety plan. It is rare to be dis-
advantaged by having more rather than fewer options. If you tell a 
guest that you will mix him either a Martini or a Manhattan, how 
is he worse off than if you tell him you’ll mix him a Martini?”  Of 
course, what the Seventh Circuit analogy failed to recognize was that 

1  Winston & Strawn attorneys have also included, to date:  John Kness, Chait-
anya Maddali, Joanna Wade, Jason Burke, and Dan Pozdol.   Paralegal Valerie 
Lowrey has also provided substantial work on the case.

2  All of the Dupuy opinions, as well as the briefs the Center filed in the U.S. 
Supreme Court in an ultimately unsuccessful effort to overturn the Seventh Cir-
cuit’s safety plan ruling, and the Hernandez decision can be accessed at www.
familydefensecenter.net (scroll over “Programs & Cases”). 

at a cocktail party, guests are free to say “no thank you,” whereas with 
a safety plan a “no thank you” means that the children will be taken 
into foster care. Most reasonable parents are not willing to run a risk 
that their child will actually be taken from them, and so they “agree” 
to safety plans. This seems flagrantly coercive, but the Seventh Cir-
cuit had said it was a lawful practice.

The Center continues to believe that the Dupuy II opinion hold-
ing that safety plans do not deprive family members of their liberty 
interests in familial association liberty is incorrect.  A basic tenet of 
law is that voluntariness of any agreement should be assessed based 
on individualized factors.  Threats of the sort commonly used by 
DCFS investigators who tell parents to sign safety plans on pain of 
otherwise having their children taken into foster care render many 
so-called “agreements” to safety plans involuntary.

Now, however, the Hernandez ruling clarifies the Dupuy II ruling 
by establishing that some safety plans can indeed be coercive, espe-
cially if DCFS has taken the child first and demands a signature on 
a safety plan thereafter.  The Hernandez decision is already being 
touted nationally as an important statement of law governing the 
state’s removal of children from their home and the processes that it 
must follow to insure timely review of decisions that separate chil-
dren and parents.

* * *

The Hernandez case was filed in the federal court for the Northern 
District of Illinois on April 23, 2009, on behalf of parents Crystelle 
and Joshua Hernandez and their toddler Jaymz. The family  had 
come to the Center for help in holding DCFS accountable for vio-
lating their constitutional rights.  The Center quickly enlisted the 
attorneys at Winston & Strawn who were already representing an-
other family, the Evanses, who had filed a very similar case in federal 
court, also challenging a coercive safety plan.  The Evans case settled 
in 2010.  The Evanses’ child had been removed from her home only 
for a matter of hours, whereas DCFS removed Jamyz from his home 
for a period of 11 days. 

The Hernandezes’ complaint against DCFS arose when DCFS took 
15-month-old toddler Jaymz Hernandez into DCFS protective cus-

Hernandez v. Foster
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tody after Jaymz suffered a broken arm.3 Jaymz had been napping 
on September 8, 2008, and his mother, Crystelle Hernandez, found 
him standing on the floor after his nap, crying in an unusual way 
and frowning when he used his right hand. Naturally, Crystelle be-
lieved that Jaymz had climbed out of his crib and had fallen onto 
his right arm.   She brought him to the doctor at Sherman Hospital.  
Jaymz also had a few very small bruises above his eye from a prior 
injury whose cause Crystelle and Josh did not know.

At the doctor’s office, a note was made in Jaymz’s chart saying, 
“Child cannot walk or climb.”  Because of this note and because the 
parents reportedly gave conflicting accounts as to who was home at 
the time of the fall from the crib, the doctor’s office called the  DCFS 
Child Abuse Hotline, starting an investigation. The doctor did not 
take protective custody of the toddler; she released him to his parents 
even though doctors have the power to take protective custody in 
abuse or neglect cases. 

DCFS investigator Lakesha Foster came to the Hernandez home at 
4:00 the afternoon of September 8.  Jaymz seemed fine at home.  
Foster saw him walking and even climbing.  She noted a light scratch 
above his eye.   But when she called her supervisor, Pamela Foster-
Stith, and reported that “everything looks fine; there’s nothing that 
seems suspicious or anything like that,” Foster-Stith directed that 
Investigator Foster treat the case like any other “protective custody 
case.” Foster claimed that she discussed a safety plan at that time 
with the family, but the notes she made do not document that dis-
cussion, and Crystelle and Josh denied it ever occurred. In obtaining 
approval from her own supervisor, Michael Ruppe, for this decision 
to take protective custody, Foster-Stith told Ruppe that the parents  
had “no explanation for how Jaymz actually fractured his arm.” Fos-
ter-Stith then directed Foster to seize the child into DCFS’s protec-
tive custody even though child seemed fine at the time of the seizure  

At 5:45 or 6:00 p.m., Foster took Jaymz into DCFS protective cus-
tody.  Foster then told Crystelle that Jaymz would be in protective 
custody for 48 hours and she and Joshua were not allowed to see 
him.  DCFS took him to his great-grandmother’s home.

The next day, Jaymz got a cast on his arm, and the Hernandezes 
were allowed to go with him for that doctor’s appointment, but were 
not allowed to see him afterwards. The orthopedist told Foster that 
Jaymz’s injuries “didn’t look like abuse or neglect. …It is consistent 
with the history of a child falling from a crib.”  And later that day, 
another doctor who specialized in emergency medicine found no 
clinical or radiological signs of abuse. 

On September 9, as is typical when protective custody of a child 
has been taken, the DCFS investigator went to meet with the local 
state’s attorney to seek the filing of a petition in the juvenile court.  
State law provides that any child taken into state protective custody 
must come before a judicial hearing officer (i.e., a judge) within 48 
hours or else the child must be released to his parents.  The com-
mon practice is that DCFS investigators seek the filing of petitions 
as soon as they have their paperwork together, with some time—up 
to a day—before the 48-hour period expires.   

3  All facts recited here are from the Seventh Circuit opinion.  Because the case 
has been remanded for trial at which some of these facts must be proven, the 
Center relies here only on the Seventh Circuit’s recitation of facts rather than any 
information gathered in the course of preparing for the trial.

The state’s attorney considering the potential juvenile court case re-
viewed the evidence and  concluded that “there is not enough to file 
a petition.”  The attorney told Foster that she could not “prove im-
mediate and urgent need to remove the child.”  

No later than this point, given that the state’s attorney had rejected 
the request to file a case, the DCFS investigative team knew that its 
grounds for keeping Jaymz in state protective custody had evapo-
rated.  In fact, Foster admitted this to Crystelle.  But instead of re-
leasing Jaymz back to his parents’ custody, Foster  denied Crystelle’s 
request that Jaymz come home.  When Crystelle asked if she could 
now see Jaymz, Foster said “no” because the 48-hour period during 
which DCFS was required to bring any protective custody case be-
fore a judge had not yet ended.

After the 48 hours ended, however, Foster still refused to release 
Jaymz to his parents even though she, Foster-Stith, and Ruppe all 

knew that protective custody had lapsed. When Crystelle asked to 
see Jaymz, Foster told her she couldn’t do so unless Crystelle signed a 
safety plan.  Under the safety plan, which Crystelle and Joshua both 
signed in order to see their son, Jaymz had to remain in the care of 
his great- grandmother and all of his contact with his parents had to 
be supervised.  The safety plan continued for eight days, whereupon 
the Hernandezes secured a lawyer who “raised hell with DCFS and 
got the safety plan lifted.  On November 7, 2008, DCFS determined 
that the allegations of abuse or neglect involving Jaymz were “un-
founded.”

The Hernandezes filed suit in federal court seeking damages for vio-
lation of their rights to due process and Jaymz’s rights to be free from 
unreasonable seizure under the Fourth Amendment. The family’s 
claims survived DCFS’s motions to dismiss the case.  Then DCFS 
decided to seek a summary judgment ruling in its favor based on the 
facts that had been developed in preparation for trial.  

Surprisingly, DCFS won its motion for summary judgment even 
though the facts that had been developed were virtually identical 
to the facts that the Hernandezes had relied upon in answering the 
motion to dismiss. 

Realizing that the Hernandez case presented a particularly strong ex-
ample of a coercive safety plan, because the “offer” of a safety plan is 
not voluntary if the person making the offer is holding a child hos-
tage at the time, the team took the case up on appeal.  DCFS tried 
to argue that the Dupuy II ruling made their conduct in Hernandez 

Hernandez v. Foster
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reasonable.  The court of appeals didn’t accept this argument.

The court of appeals’ Hernandez decision did not represent a com-
plete victory for the Hernandez family, however.  The court of ap-
peals applied a very deferential standard in assessing the initial taking 
of Jaymz, concluding that while it couldn’t say that this action was 
reasonable, it was not so clearly unreasonable that any investigator 
would have known Jaymz should not have been taken into custody.  
Therefore, the Hernandezes are unable to recover damages for the 
initial seizure of Jaymz.

However, the court of appeals was not persuaded by any of DCFS’s 
arguments about the remaining actions by its investigators.  For 
starters, it did not accept the argument that DCFS can always hold 
children for 48 hours.  The court held that it was clear that probable 
cause had dissipated before the 48-hour period ended, and as soon 
as it dissipated, DCFS could no longer hold a child in its custody.

The most important part of the ruling is one that the Hernandezes 
didn’t win, but which will greatly benefit future families who come 
into contact with DCFS.  While the court of appeals concluded that 
the investigators who took Jamyz into custody might have reason-
ably believed they had probable cause, and the law in the Seventh 
Circuit had been unclear as to whether probable cause alone sufficed 
as a basis to take children into state custody, the court of appeals 
clarified the law going forward. It declared: “It does not suffice for 
the official to have probable cause merely to believe that the child 
was abused or neglected, or is in a general danger of future abuse or 
neglect. The danger must be imminent, or put another way, the cir-
cumstances must be exigent.” Because the law had not been clearly 
established at the time Jaymz was taken into custody, the Hernan-
dezes themselves are unable to win a judgment on this claim. But 
their efforts have established an important legal principle: to seize a 
child without a court order, exigency is required.

Thanks to the Hernandez decision, the Hernandezes will also soon get 
their day in court, seeking compensation for the injuries to their fam-
ily that DCFS investigators caused.  The case has been transferred to 
District Judge Milton Shadur and preparations for trial are underway.

DCFS now is on notice of the duty not to remove children from 
their homes without a court order unless it has exigent circum-
stances.  And it also knows that it must release children home, not 
wait for 48 hours, if state’s attorneys decide there is no petition to 
be filed or probable cause is obviously lacking.  DCFS investiga-
tors also know that they cannot demand safety plans after protective 
custody has been taken without potentially incurring liability for a 
civil rights violation.   The word has not yet filtered down to the line 
investigators, however, for several investigators have threatened the 
taking of protective custody at a future date (belying the exigency 
requirement) and others have told Center clients they will need to 
sign safety plans if the state’s attorney rejects a request to file a court 
petition. Armed now with the Hernandez decision, the Center and 
its active pro bono lawyers are ready to keep holding DCFS inves-
tigators accountable if they do violate the constitutional rights of 
families.   And the Hernandez trial, it is hoped, will also send the 
same message to DCFS investigators:  follow the Constitution and 
get court orders before, not after, taking children from their parents 
in all but the most exigent cases. 
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justice in the child welfare 
system.
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www.familydefensecenter.org
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I’m a Reporter, You’re a Reporter, Everyone’s a Reporter: 
The Hidden Harms of Recent Legislative Responses to 

the Penn State Child Abuse Scandal 
By Jonathon N. Fazzola

INTRODUCTION

The legislative response to the Penn State sex abuse scandal has been 
swift and aggressive.  Days after the Penn State Board of Trustees 
fired football coach Joe Paterno and university president Graham 
Spanier amid the public outcry over the university’s handling of sex 
abuse allegations against former assistant coach, Jerry Sandusky, U.S. 
senators and congressman, as well as Pennsylvania legislators, rushed 
forward to introduce legislation purportedly aimed at preventing 
future incidents of child abuse reporting nonfeasance.  Overwhelm-
ingly, a common feature across this new legislation involves expand-
ing the universe of individuals who are required to report real or 
suspected incidents of child abuse to child protection and/or law 
enforcement agencies.  The assumption undergirding all of these 
laws is that, by broadening the population of so-called “mandatory 

reporters” of child abuse, lawmakers can reduce the likelihood that 
the type of egregious abuse detailed in the Sandusky grand jury in-
vestigation goes unreported.

Unfortunately, this assumption overlooks the profound shortcom-
ings of the child abuse reporting and response systems in place 
throughout the country.  Currently, State child protection hotlines 
are inundated with calls, and (partly as a result of this call volume) 
child protection agencies often send bogus allegations to the field 
for investigation.  While most investigations conclude that the al-
legations are unfounded, even when the child protection agency has 
initially substantiated a report of abuse or neglect, these substantia-
tions are frequently overturned on appeal as erroneous.  Unfortun-
tely, unfounded determinations and/or reversals often cannot undo 
the damage these investigations cause to children and families.  

As a result, by foisting reporting obligations on untrained individu-
als with little or no relationship to the children concerned, this new 
legislation actually risks exacerbating the systems’ current shortcom-
ings.  And these laws, if passed, could ultimately make it more, rath-
er than less, likely that incidents of real and serious child abuse fall 
through the cracks.  

OVERVIEW OF MAJOR FEDERAL CHILD ABUSE AND 
NEGLECT REPORTING LAWS

I. The Child Abuse Prevention and Treatment Act (CAPTA)

The federal Child Abuse Prevention and Treatment Act (CAPTA), 
codified at 42 U.S.C. § 5101 et seq., was adopted in 1974 and cre-
ates a mandatory reporting requirement for all “recent” cases of child 
abuse causing imminent risk to a child.  These cases are required to 
be reported to authorities in accordance with each state law’s defini-
tion of “mandatory reporter.”  Specifically, the federal law requires 
the following:

•	 Mandatory reporting of child abuse, which is defined as “any 
recent act or failure to act, on the part of a parent or caretaker, 
that results in death, serious physical or emotional harm, or sex-
ual abuse or exploitation, or an act or failure to act that presents 
an imminent risk of serious harm.”

•	 An assurance in the form of a certification by the Governor of 
each State that “the State has in effect and is enforcing a State 
law, or has in effect and is operating a statewide program, relat-
ing to child abuse and neglect that includes provisions or proce-
dures for an individual to report known and suspected instances 
of child abuse and neglect, including a State law for mandatory 
reporting by individuals required to report such instances.” 

Most states already define “mandatory reporters” broadly enough 
that all persons who come into contact with children through a pro-
fessional relationship are treated as mandatory child abuse reporters 
under the relevant state reporting law.  For example, doctors and 
teachers are mandatory child abuse reporters in every state.  Simi-
larly, psychologists and social workers are mandatory reporters in 
virtually all states.  Indeed, some states define mandatory reporters 
so broadly that acupuncturists, animal control officers and funeral 
directors are mandated reporters.  See, e.g., Illinois, 325 ILCS 5/4.  
Typically, only attorneys are exempted as professionals from the duty 
to report, due to the special, privileged nature of the communica-
tions they receive from clients.

II. The Victims of Child Abuse Act (VCAA)

In addition to CAPTA’s mandatory reporting requirement, Section 
226 of the Victims of Child Abuse Act of 1990 (VCAA), codified 
at 42 U.S.C. § 13031, requires certain professionals who, while en-
gaged in a qualifying professional activity “on Federal land or in a 
federally operated (or contracted) facility,” learn of “facts that give 
reason to suspect that a child has suffered an incident of child abuse” 
to report the suspected abuse to a designated state or federal agency.  
A broad range of professionals are subject to the VCAA’s mandatory 
reporting requirement, including medical and mental health profes-
sionals, social workers, teachers and other school employees, child 
care workers, and law enforcement personnel.  

In most states, the professionals accorded mandatory reporting status 
under the VCAA already have an obligation, pursuant to state law, 
to report suspected child abuse.  As such, section 226 of the VCAA 
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primarily imposes a redundant reporting requirement on individuals 
already required to report child abuse under state law.  Nevertheless, 
failing to report suspected incidents of child abuse subjects these 
professionals to potential criminal liability under the VCAA.  See 18 
U.S.C. § 2258.

Notably, both the mandatory reporting requirements of CAPTA and 
the VCAA are aimed at individuals who: (1) have professional rela-
tionships with the children about whom abuse or neglect reports 
might be made; and (2) are trained to recognize signs of abuse.  The 
laws narrow the pool of potential mandatory reporters in this way, in 
part, in an attempt to ensure that only professionals with the appro-
priate training and familiarity with the children concerned are under 
a legal duty to  file child abuse reports.  For example, the VCAA 
mandates that all professionals subject to its mandatory reporting 
requirement “receive periodic training in the obligation to report, 
as well as in the identification of abused and neglected children.” 
42 U.S.C. § 13031(h).  Similarly, CAPTA directs the Secretary of 
Health and Human Services to make grants to states for, inter alia, 
“developing and facilitating training protocols for individuals man-
dated to report child abuse or neglect” and “developing and facilitat-
ing research-based strategies for training for individuals mandated to 
report child abuse or neglect.”  42 U.S.C. § 5106A(a)(8)-(9).

OVERVIEW OF PENNSYLVANIA’S CHILD ABUSE AND NE-
GLECT REPORTING LAWS

Pennsylvania also mandates that specific individuals report suspected 
incidents of child abuse to the Pennsylvania Department of Public 
Welfare and/or the child protective services agency in the Pennsyl-
vania county where the alleged incidents of abuse took place.  See 
23 Pa.C.S. §§  6311 to 6319.  Specifically, Section 6311 of Title 
23 of the Pennsylvania Consolidated Statutes mandates that “A per-
son who, in the course of employment, occupation or practice of a 
profession, comes into contact with children shall report or cause a 
report to be made . . . when the person has reasonable cause to sus-
pect, on the basis of medical, professional or other training and expe-
rience, that a child under the care, supervision, guidance or training 
of that person or of an agency, institution, organization or other 
entity with which that person is affiliated is a victim of child abuse, 
including child abuse by an individual who is not a perpetrator.”  In 
this way, like the VCAA, Pennsylvania law imposes mandatory re-
porting obligations on a range of professionals, including physicians, 
dentists, nurses, school teachers, day-care center workers, foster-care 
workers, mental health professionals, and law enforcement officials. 
See 23 Pa.C.S. § 6311(b).  

Unlike most states, however, Pennsylvania law contemplates a re-
porting hierarchy if the mandatory reporter’s reporting obligation 
arises under his or her capacity as a member of “the staff of a medical 
or other public or private institution, school, facility or agency.” 23 
Pa.C.S. § 6311(c).  In those instances, the mandatory reporter is 
required to notify the person in charge of that institution, school, 
facility or agency, rather than, as is common in most states, to notify 
a designated child protection or law enforcement agency.  Compare 
23 Pa.C.S. § 6311(c) with Illinois’ Abused and Neglected Child 
Reporting Act, 325 ILCS 5/4 (requiring mandatory reporters, re-
gardless of professional affiliation, to “immediately report or cause 
a report to be made” to the Illinois Department of Children and 
Family Services). 

Under this reporting scheme, Penn State personnel who purport-
edly witnessed Sandusky abusing children (or had reason to suspect 
the abuse) were legally required to report the abuse to “the person 
in charge of” Penn State “or the designated agent of the person in 
charge.”  23 Pa.C.S. § 6311(c).  At that point, the mandatory report-
ing obligation transferred to that person in charge, who then had 
“the responsibility and . . . the legal obligation to report or cause a 
report to be made.” 23 Pa.C.S. § 6311(c).  Despite this transfer of 
reporting obligation, nothing in Pennsylvania law thereafter prohib-
ited personnel who witnessed or suspected the abuse from making 
separate reports to law enforcement or child protection officials.  In-
deed, Pennsylvania law expressly contemplates and condones such 
reporting.  See 23 Pa.C.S. § 6312 (“In addition to those persons and 
officials required to report suspected child abuse, any person may 
make such a report if that person has reasonable cause to suspect that 
a child is an abused child.”).

RECENTLY PROPOSED AMENDMENTS TO MANDATORY 
REPORTING LAWS

Despite the clear application of federal and Pennsylvania mandatory 
reporting laws to the alleged incidents of abuse involved in the Penn 
State scandal, federal and Pennsylvania state lawmakers have re-
sponded to the scandal by focusing particular attention on presumed 
deficiencies in mandatory reporting requirements.  A bill introduced 
by Senator Barbara Boxer of California, S. 1887, the “State Chil-
dren’s Protection Act,” for example, would require states interested 
in preserving funding eligibility under the Edward Byrne Memorial 
Justice Assistance Program to pass and implement a law requiring, 
inter alia, that “any person who knows or has reasonable cause to 
believe or suspect that a child has been subjected to child abuse or 
neglect or who observes any child being subjected to conditions or 
circumstances that would reasonably result in child abuse or neglect, 
shall immediately report it to the child protective agency or local law 
enforcement agency.” (Emphasis added.) If passed, S. 1877, unlike 
CAPTA, the VCAA, and the vast majority of existing state manda-
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tory reporting laws, would push States to expand the mandatory 
reporting requirement to any person, regardless of age, training, or 
relationship to the children concerned.  

Senator Boxer also recently introduced S. 1889, the “Federal Chil-
dren’s Protection Act,” a federal counterpart to S. 1887.  S. 1889 
proposes amending the VCAA so that “any person who, while on 
Federal land or in a federally operated (or contracted) facility, learns 
of facts that give rise to suspect that a child has suffered an incident 
of child abuse, shall as soon as possible make a report of the suspect-
ed abuse. . . .”  (Emphasis added.) Glaringly, although the VCAA 
currently mandates “training in the obligation to report as well as 

in the identification of abused and neglected children” for every in-
dividual who currently qualifies as a mandatory reporter under the 
VCAA, see 42 U.S.C. § 13031(h), S. 1889 would not require similar 
training for the new and necessarily ambiguous universe of manda-
tory reporters created under the bill.  

Not to be outdone, state legislators in Pennsylvania have: (1) es-
tablished a task force on child protection that, among other things, 
will issue a report with recommendations about how to improve the 
reporting of child abuse, see Pennsylvania Senate Resolution No. 25 
(Dec. 12, 2011); (2) proposed a bill to amend Pennsylvania’s child 
abuse reporting law so that individuals working at public or pri-
vate institutions, schools, facilities or agencies who witness acts of 
suspected child abuse have a legal obligation to directly report the 
suspected abuse to the appropriate county agency, see Pennsylvania 
House Bill No. 2046 (introduced Dec. 7, 2011); and (3) introduced 
legislation to require mandatory reporters to make their reports to 
both “a law enforcement official and an agent for child protective 
services.”  See Pennsylvania House Bill No. 1990 (Nov. 15, 2011).  
These bills also contemplate stiff criminal penalties for individuals 
who fail to report suspected child abuse. For example, Pennsylvania 
House Bill No. 2048 (Dec. 7, 2011) would make it a second decree 
misdemeanor to fail to report child abuse in the first instance, and 
a first degree misdemeanor for every subsequent failure to report.  
Pennsylvania House Bill No. 1990 (Nov. 15, 2011) would go fur-
ther, imposing a third degree felony on first time offenders for failing 
to report child abuse, and a second degree felony on repeat offenders. 

While the legislative impulse behind these proposals is understand-
able – after all, the allegations in the Penn State case, if true, show 
a clear failure to properly report suspected, and indeed witnessed, 
instances of child abuse – they overlook two important copnsider-
ations. First, in the case of Penn State, both federal and Pennsylvania 
mandatory reporting laws already mandated reporting of the abuse 
at various points when the abuse went unreported. Second, there are 
harms associated with expanded mandatory reporting laws, particu-
larly when the expansion is done without regard to the training or 
relationship to the allegedly abused children of the new population 
of reporters.   

POTENTIAL HARMS OF EXPANDED MANDATORY RE-
PORTING LAWS

In fact, expanded mandatory reporter laws often can do more harm 
than good.  For one thing, the increased volume of calls precipi-
tated by such laws would overwhelm child abuse reporting hotlines, 
thereby imposing additional resource burdens on state governments 
still feeling the fiscal strain of the recent economic recession.  Worse 
still, under the proposed legislation, the new influx of calls will come 
from individuals untrained in identifying child abuse.  This means, 
in turn, that these laws also would lead to an increase in the number 
of calls that are ultimately deemed unsubstantiated by authorities.  

This flood of non-meritorious calls would only exacerbate an al-
ready marked problem: according to the U.S. Department of Health 
and Human Services 2009 Child Maltreatment Report (chapter 2), 
6,000,000 children were the subjects of Hotline calls to child pro-
tection authorities.  Sixty percent (60%) of the reports were from 
professionals mandated to report. However, of the estimated 3.3 
million Hotline calls received nationally in 2009, there were less 
than 500,000 substantiated cases (about 14.4%) affecting 702,000 
children, of which the majority (78.3%) were for neglect.  See http://
www.acf.hhs.gov/programs/cb/pubs/cm09/ cm09.pdf.  Moreover, 
even when the child protection agency has initially substantiated a 
report, federal court litigation has demonstrated very high rates of 
error.  See, e.g., Dupuy v. McDonald, 141 F. Supp. 2d 1090 (N. D. Ill. 
2001), aff’d in relevant part, 397 F. 3d 493 (7th Cir. 2005) (reporting 
a 74.5% reversal rate in Illinois of indicated findings upon neutral 
review by trained magistrates). (Note: Dupuy is a case in which the 
Family Defense Center is lead counsel.)   

Emerging evidence of the effects of earlier legislative amendments in 
Pennsylvania anecdotally highlight these problems.  In 2006, Penn-
sylvania lawmakers amended the state’s child abuse reporting laws in 
response to a grand jury report concerning sexual abuse of children 
by members of the Roman Catholic Archdiocese of Philadelphia.  
Among other things, the amendments expanded the definition of 
child abuse to cover incidents of child abuse that were committed 
by individuals other than those who qualify as “perpetrators” under 
Pennsylvania law.1  The amendments also expanded each manda-
tory reporter’s realm of reporting responsibility to include children 
who, although they have not had direct contact with the reporter, 
are under the care, supervision, guidance or training of an agency, 
institution, organization or other entity with which that mandatory 
reporter is affiliated.  See 23 Pa.C.S. § 6311(a).  The Philadelphia In-

1  The following individuals can be “perpetrators” of child abuse under Penn-
sylvania law: a parent of a child, a person responsible for the welfare of a child, 
an individual residing in the same home as a child or a paramour of a child’s 
parent.  See 23 Pa.C.S. § 6303(a).  

Penn State
continued from page 11
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quirer reported at the time that supporters lauded the amendments 
as a “sea change” in how sex-abuse cases would be handled, and ap-
plauded them for casting a “wider net of responsibility” for child 
abuse reporting.  See Philadelphia Inquirer, “New law expands sex-
abuse sanctions,” Nov. 22, 2006.

Data collected by Annie E. Casey Foundation’s Kids Count Census, 
in collaboration with the Pennsylvania Partnership for Children, 
shows that this “wider net” may be scooping up innocent families 
and diverting resources away from real cases of child abuse.   The 
Kids Count Census found, for example, that while child abuse re-
ports in Pennsylvania increased by nearly 10 percent between 2006 
and 2007, and nearly 10 percent again between 2007 and 2008, the 
substantiation rate of reported cases dropped from approximately 
18 percent in 2006, to approximately 17 percent in 2007, and ap-
proximately 16 percent in 2008.2  This trend persists: in 2009, only 
around 15.5 percent of child abuse reports made in Pennsylvania 
were substantiated; in 2010, the substantiation rate had dipped fur-
ther, to 14.8 percent.3  Admittedly, this data sample is too small to 
allow definitive conclusions to be drawn.  But it raises unavoidable 
questions about the ultimate effects of any legislation that blithely 
expands the mandatory reporter population without first reckoning 
with the resource demands such increased and less careful reporting 
will impose upon agencies tasked with screening and responding to 
child abuse reports.  

Indeed, data from Pennsylvania also suggests that the addition-
al stress imposed on the system from increased reporting volume 
would divert attention and resources away from truly meritori-
ous reports.  This, in turn, would lead to meritorious cases falling 
through the cracks while investigators look into bogus claims that 
would have otherwise not been reported.  For example, Pennsyl-
vania spent an average of $1,928.30 investigating each child abuse 
report in 2006. In 2007, thanks to an upswing in reports, that aver-
age fell to $1,869.19.  And the average dropped further in 2008, 
to $1,818.35.  This was despite the fact that the General Assem-
bly of Pennsylvania increased budgetary outlays for such investiga-
tions from $44,700,000 in 2006, to $44,900,000 in 2007, and to 
$46,650,000 in 2008.4  In other words, by expanding the universe of 
mandatory reporters and the definition of child abuse, in two short 
years, the General Assembly unintentionally cut the resources dedi-
cated to each child abuse investigation by nearly 6 percent, despite 
authorizing a nearly five percent increase in child abuse investigation 
funding over that same period. 

Ultimately, Pennsylvania’s recent experience suggests that resource 
restraints exacerbated by expanded mandatory reporting responsibil-
ity may actually make it more difficult for child protection authori-
ties to identify and appropriately respond to real instances of child 
abuse.  As a result, the recent federal and Pennsylvania legislative 
proposals to expand the population of mandatory reporters and to 
increase the penalties for failing to report unintentionally risk in-

2  See http://datacenter.kidscount.org/data/bystate/Trend.aspx?state=PA&order=
a&loc=40&ind=5088&dtm=11521& ch=1108&tf=15%2c16%2c17%2c18
%2c35%2c38%2c133.

3  See id.

4  See generally Pennsylvania’s Annual Child Abuse Reports, available at http://
www.dpw.state.pa.us/publications/ childabusereports/index.htm.

creasing the likelihood of another kind of trauma.  Overlooked amid 
the rush to encourage reporting is the fact that investigations are 
themselves highly traumatic for children and families. 

Currently, child abuse or neglect reports are often made by contend-
ing family members in custody cases and can pit children between 
warring adults, and State systems do not effectively screen out such 
calls.  Calls are also sometimes made by other persons who are seek-
ing an advantage against an adverse party, by anonymous persons 
(anonymous reporting is permitted in many states) for reasons that 
are impossible to discern, and by well-meaning persons who have 
a genuine doubt as to whether abuse or neglect has occurred but 
who err on the side of reporting because of fears of the legal conse-
quences they would face if they failed to do so. During investigations 
that ensue from these reports, children are often interrogated about 
intimate aspects of their lives and subjected to traumatic physical 
examinations, and parents are often forced to leave their home pend-
ing the outcome of investigations that prove to be unfounded.  See, 
e.g., Dupuy v. Samuels, 462 F. Supp. 2d 859 (N. D. Ill. 2005), nomi-
nally aff’d and remanded, 465 F. 2d 757 (7th Cir. 2006) (detailing 
numerous examples of families threatened with the removal of their 
children into foster care if they did not separate from their children 
during an investigation, in cases that were ultimately unfounded).

Unfortunately, new legislative proposals calling for broader manda-
tory reporter populations and increased penalties for failing to re-
port ignore both the harm that can be wrought on children and 
families by child abuse or neglect calls that are unwarranted and the 
stress that increased reporting by untrained individuals will place 
on already-strained child protection agencies.  As such, these pro-
posals risk codifying child reporting and response schemes that are 
simultaneously less effective at identifying and responding to actual 
instances of abuse and more likely to inflict trauma on innocent 
children and families.

Penn State
continued from page 12

topics, with entertainment for the children and group singing and 
celebration for all.   We’ll see you then!

Illinois Parent Representation Network To Be Launched in 2012

Encouraged by the strong show of representation from Illinois at 
the recent ABA Parent Representation Conference—over 30 Illinois 
attorneys who represent parents in child welfare cases attended the 
conference in Washington D.C.—the FDC has decided to take a 
lead in forming a network of Illinois attorneys who represent fami-
lies.  The Center will work with a new steering committee to iden-
tify attorneys throughout Illinois who can share case developments, 
plan trainings, help with National Reunification Day, and begin to 
develop legislative advocacy projects and coordinated legal support 
strategies (such as filing amicus briefs in the Illinois Appellate Court 
and the Illinois Supreme Court).   The steering committee and larger 
network are just getting off the ground, with the hope for a statewide 
event in the fall.  If you are interested in being a part of the new 
network, please email FDC Staff Attorney Melissa Staas at melissa@
familydefensecenter.net.

News Briefs
continued from page 2
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By Desmond Kidney1

DCFS faces a daunting challenge:  while charged with investigat-
ing child abuse reports made in Illinois, it also has the weighty 

responsibility of determining guilt or innocence of parents and care-
givers in many cases in which evidence of wrongdoing by a specific 
person is lacking. Rather than rising to the challenge, the too-fre-
quent result is that DCFS indicates reports of child abuse or neglect 
on flimsy or even non-existent evidence.  This problem is especially 
prevalent in medically complex cases in which one or both parents, 
some other person, or an unwitnessed accident may have caused 
the harm. In these cases, the issue of “causation” is very thorny for 
DCFS, and often, instead of presenting evidence of causation by a 
specific alleged perpetrator, DCFS uses presumptions that the law 
does not allow.

Two recent cases handled by the Family Defense Center, both in-
volving bone fractures in infants, highlight how DCFS attempts to 
skirt its burden of showing that a particular individual caused the 
investigated harm.  Bruce C. was a seven-week-old infant who was 

found to have several rib fractures.  “Noah” G. was a 12-week-old 
boy who was found to have minor bilateral fractures to his femur 
bones and three or four already-healed fractures to his right rib cage.  
In both cases, DCFS opened a child abuse investigation because 
these forms of fractures are often attributed to child abuse.   In both 
cases, DCFS eventually  “indicated” both parents of each child for 
abuse, even though there were several other caregivers who might 
have been caring for the children at the time the injuries occurred, 
and even though no parent or relative had exclusive control of the 
child through that period.  In both cases, DCFS issued these indicat-
ed findings despite the basic legal requirement that the Department 
must have individualized evidence that a specific perpetrator caused 

1 Desmond Kidney joined the Family Defense Center as a Senior Legal Fellow 
in September 2011.  He graduated from Northwestern University School of Law 
in 2011.

the injury. In both cases, the parents were law-abiding and respected 
members of the community and there was no prior evidence of any 
mistreatment of any child by them. And in both cases, the sole “evi-
dence” of abuse was the injury itself,  not specific wrongdoing that 
DCFS could point to.

By its own rules, DCFS bears the burden of proving a person is a 
perpetrator of abuse by a preponderance of the evidence.  89 Ill. Ad-
min. Code § 336.20.  For an individual to be a perpetrator of child 
abuse or neglect, DCFS rules state that the individual must have 
“been determined by the Department to have caused child abuse or 
neglect.”  Id. (emphasis added).  DCFS’s assessments of liability for 
abuse and neglect thus require determinations of causation.  Unfor-
tunately, however, DCFS often indicates parents solely because they 
are parents of children who have suffered physical injuries, with in-
sufficient or no evidence that the parents directly or indirectly cause 
the injuries.  This is both unfair and legally wrong.

Legal causation is a concept with a long history in the common law, 
and the rules and procedures for determining causation derive from 
the common law (case law) rather than from statute.  Wysocki v. 
Reed, 222 Ill. App. 3d 268, 278 (1st Dist. 1991). There are two types 
of causation that are recognized in tort law, the area of law developed 
to allow individuals a way to seek legal redress for physical injuries 
caused by the actions of others:  factual causation and legal causa-
tion. Both are needed to make liability findings against individuals 
in legal proceedings.  Factual causation is also known as “but-for” 
causation: would the harm have happened absent the actions of the 
defendant?  If the harm would not have happened without the de-
fendant’s actions, then “factual” or “but-for” cause is established.  

Legal causation, also known as “proximate cause,” is a bit trickier 
because it deals mostly with how foreseeable the harm was that re-
sulted from the defendant’s actions.  There are a variety of legal tests 
used to determine the reasonable foreseeability of the harm.  When 
DCFS finds that a caregiver abused or neglected a child, these causa-
tion inquiries are required by the terms of DCFS’s own rules.  But 
DCFS inappropriately ignores this inquiry in many Center cases. 
And although there are two narrow exceptions in tort law to the 
general rule that both a “but for” and “proximate” causal link must 
be shown by a preponderance of the evidence between a defendant’s 
action and the harm suffered, neither of these exceptions apply to 
the cases DCFS determines against Center clients. 

The first exception, called “alternative liability,” stems from a well-
known California case, Summers v. Tice, 33 Cal. 2d 80, 199 P. 3d 
1 (1948), in which a person who was shot by one of two negli-
gent hunters sued both of the hunters.  Because it was unclear which 
hunter had fired the shot that harmed the plaintiff, the court allowed 
the plaintiff to shift his own burden of providing specific evidence 
of cause for the injuries to both defendants, and the court ultimately 
held both of the hunters jointly liable.  However, before allowing 
this shift in the “burden of proof,” the court required the plaintiff 
to establish two points that DCFS rarely can show in its cases:  both 
potential perpetrators acted negligently and both of the perpetrators 
were the only people who could have caused the harm at issue.  Id. 
at 84.  Summers has been adopted by courts in Illinois.  Wysocki, 222 

please turn to page 17
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Parents’ Toolkit: What Can Parents Do If DCFS 
Demands a Safety Plan?

The Family Defense Center advises many families each year who have been subjected to safety plans that force them or their child 
to leave the home while DCFS conducts an investigation.  The Center considers safety plans to be potentially unconstitutional in 
many cases:  if DCFS has no objectively reasonable evidence of wrongdoing by any member of the family or household that has been 
subjected to the safety plan; if DCFS has made a threat that it had no reasonable likelihood of carrying out; and if DCFS has already 
removed or directed the removal of a child at the time the safety plan was demanded.  Other safety plans may be unlawful depending 
on how coercive DCFS’s threat to the family was to compel the family to “agree” to the safety plan.   For example, if DCFS tells a parent 
she has already lost her parental rights and will only see her child if she signs a safety plan, that threat is extremely coercive and could, 
as in the Hernandez v. Foster case (see p. 1 of this issue for a full discussion of that case), give rise to a civil rights complaint for damages.

Often parents face no real choice but to acquiesce to a safety plan demand. Telling parents that they can either leave their homes or 
have their children taken from them is not a “choice”; it is a “threat.”  When faced with a “no win” option of leaving the home or 
having one’s children taken, every parent will  exercise the only real choice, which is obeying the ultimatum DCFS gives,  and will 
“choose” to leave.  Calling such a decision “voluntary” is a perversion of language and common sense, as well as justice.1

While parents faced with safety plan demands have no good choices, that doesn’t mean parents should just sign on the dotted line.  
The following possible steps can be considered as to any safety plan that is not acceptable to a member of the family who is asked to 
abide by it during an investigation:

1. Write on the safety plan form “under duress” before you sign the form.  

2. Demand to see the investigator’s completed Child Endangerment Risk Assessment Protocol to find out why the investigator (or 
his/her supervisor) considers a safety plan necessary.

3. Speak to the investigator’s supervisor about lifting the plan, or modifying it to make it less intrusive.

4. Insist that DCFS investigators review the plan every five business days, as required by DCFS’ own rules and procedures.

5. Review the safety plan form itself in detail.  Make sure each of the safety plan’s terms is spelled out.  Insist upon an in-person 
meeting with the DCFS investigator to go over the safety plan.  Make sure the plan’s terms are absolutely clear and time-limited. 

6. Rather than agreeing to renew any safety plan after its expiration date, tell DCFS you need to have the plan DCFS is proposing 
in writing first so you can review it with your lawyer. 

7. Make sure that you get your favorable evidence—such  as support letters from people who know you and can speak to your 
relationship with your children—into  DCFS quickly so that the investigation can be wrapped up faster. Don’t wait for DCFS 
to ask for evidence from you.

8. Present your own safety plan to DCFS.  See www.familydefensecenter.net/Parent-Empowerment-Program for an alternative 
safety plan form that would be voluntary.  Ask the investigator and supervisor to approve your plan.  (They will not know what 
to say to this request!  If the plan is supposed to be voluntary, then why shouldn’t your plan be as good as the preprinted one 
DCFS handed you and demanded you sign?)

9. Seek legal counsel to advise you as to whether ending the safety plan will be feasible without undue risk of having formal custody 
of your children taken from you and a juvenile court case instituted.

[Note:  the above possible steps are ones a hypothetical parent can take when faced with a safety plan demand and  should not be 
considered legal advice applicable to any specific case.  Each case is different and the best steps to take in your case may be very differ-
ent from any of the suggested steps set forth above.  Moreover, in any specific case, the risks and consequences of any particular course 
of action will have to be carefully considered.  These suggestions may help in some cases to change the dynamics that allow DCFS 
investigators to impose involuntary plans on innocent families, but in many cases DCFS will respond to any attempt to object to a 
safety plan by escalating its threats and becoming more coercive, not less so.  Safety plan cases are fraught with power plays, bluffing, 

1  Judge Pallmeyer had found safety plans routinely were accompanied by express threats. The Court of Appeals decision that affirmed Judge Pallmeyer’s deci-
sion in name only, Dupuy v. Samuels, 465 F. 3d 75 (7th Cir. 2006), concluded that safety plans were not per se involuntary, but suggested that if there was 
no objectively reasonable evidence of abuse or neglect when the safety plan was obtained, or if the investigator implemented a safety plan knowing that there 
was no basis for it, that situation could present an instance of an involuntary safety plan.  However, if a plan is voluntary, it means that the separation of 
the child and the parents or the restrictions imposed by the plan is not a deprivation of the family’s constitutionally protected rights to family integrity under 
the due process clause of the 14th Amendment. 

Continued on page 17
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“Alexis” D.

Last we checked, it is still legal to smoke.  But apparently DCFS 
doesn’t know this is the law.  In a recent Center case, our client 
had the Hotline called against her when a doctor saw she was 
carrying a pack of cigarettes with her when she came to visit her 
infant in the hospital.  The baby had been discharged home with 

a ventilator because he was born 
premature with a lung condition 
but Alexis and her fiancé brought 
him back to the hospital the next 
day because they were concerned 
about his breathing. It turned out 
that his breathing was just fine.  
And there was no evidence that 
our client, or any members of her 
family, had ever smoked near the 
baby.  Despite this, DCFS indi-
cated her for child neglect because 
the DCFS investigator—a smoker 
herself!—smelled smoke in the ga-
rage of the family home.  Odd co-
incidence: the same day that Alexis 

brought her baby back to the hospital was the same day that Min-
nesota wildfires had carried smoke all the way to Illinois.  It seems 
it is often easier to blame an innocent young mother than to look 
outside and see which way the wind is blow-
ing! Fortunately, DCFS agreed to drop the 
“indicated” finding against Alexis on the 
day of her hearing.

“Jean” H.

It’s getting ever more dangerous to drive 
one’s kids to school without getting DCFS 
involved.  Or so it seems for Jean H., who 
takes prescription medication to deal with 
anxiety/trauma she suffered from a brutal as-
sault several years ago.  The medication gives 
her slurred speech at times.  When another 
parent, with whom Jean had previously had 
a conflict, saw Jean dropping her daughter 
off at school one day, she reported Jean to 
DCFS for endangering her daughter because 
she “appeared to be drinking.”  Because 
DCFS didn’t bother to interview Jean before 
indicating her for creating an “environment 
injurious” for her 7-year-old daughter, the 
investigator failed to learn that Jean never 
drinks.  (Also, see p. 3 about the appellate 
court case Julie Q. v. DCFS, which ruled 
that “environment injurious” is an invalid 
ground for indicated findings.)  At the en-
suing hearing, the fact that the medication 
Jean takes has a side effect of drowsiness was 
sufficient to lead Administrative Law Judge 
Marko Djurisic to sustain the indicated 
finding.  Fortunately, our pro bono partners 
at McDermott Will & Emery agreed to fight for Jean’s right to take 
medication and drive her daughter to school at the same time. 

“Heinz” Family

DCFS investigator Sharon Dorfman wins the “Can You Believe This? 
Sweepstakes” again!  In a very troubling case handled by the Center, 
Dorfman told Mr. and Mrs. Heinz, the very conscientious parents of 
four children including a young boy with autism and cerebral palsy, 
that the experimental sexualized behavior he had engaged in with his 
two younger siblings (and about which the parents had already sought 
treatment for all of the children, resulting in the family’s decision to 
self-report the incident to DCFS) would lead to a finding of sexual 
abuse that would haunt him for the next 50 years!  When Mrs. Heinz 
expressed shock that there would be such harsh consequences for a 
young boy with special needs, Dorfman looked Mrs. Heinz straight in 
the eyes, slapped her pen to the table, and said, “I’ve done it [before]!” 
Not only was the family completely traumatized by this threat (which 
set back the therapy and the family life) but Dorfman hadn’t bothered 
to check the DCFS rules.  In 2002, DCFS changed all findings against 
minors between 11 and 18 to be, at most, 5 years.  Additionally, Dorf-
man refused to interview the young boy in the presence of his long-
time psychologist (saying that she wanted to interview him on “my 
turf” because she didn’t want him to be “too comfortable”) and during 
the Victim Sensitive Interview of the younger sister, Dorfman sug-
gested that the forensic interviewer give the sister false information 
in order to see how she would respond. In this case, advocacy by the 
Center and others (including Mr. and Mrs. Heinz’s own very effective 
self-advocacy) convinced a reassigned DCFS investigative team (af-

ter Dorfman was removed from the case) that 
the boy’s exploratory contact with his younger 
siblings was not sexual abuse given his age and 
developmental stage.   

“Pat” H.

More and more of our clients are getting in-
dicated for less and less reason.  Take the case 
of Pat H., a client now represented pro bono 
by Kirkland & Ellis attorney Colleen Gar-
lington.  Pat has a non-existent diagnosis of a 
mental illness.   Shortly after Pat delivered her 
son, the hospital called the Hotline because 
Pat had some words with a nurse who had in-
terrupted Pat while she was undressed in her 
hospital room. In the Hotline call, the nurse 
claimed that Pat had  a mental health disorder 
even though Pat was never aware of any such 
diagnosis and the nurse did not give DCFS 
any documentation substantiating her claim. 
When Pat gave DCFS a copy of a psychiatrist 
note stating that Pat did not have the diagnosis 
that had been alleged, DCFS refused to consid-
er the evidence because the note wasn’t typed.  
Instead of paying any attention to this clearly 
exculpatory evidence, DCFS relied upon the 
oral claim of a nurse who herself had no direct 
knowledge of Pat’s mental health history and 
indicated Pat for neglect. Fortunately,  Pat—
another victim of the now-discredited Rule #60 
allegation “environment injurious”—has found 

counsel through the Center who can  help DCFS read the evidence 
that has been in front of their noses all along. 

Can You Believe This?

Can you believe how adorable Maya Cicero is?  
Pictured here with her dad,  our auctioneer Sal 
Cicero at the Center’s Third Annual Benefit Event.
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inadequate information on both sides of the table, an imbalance of power (where DCFS holds all the cards and families subjected to 
safety plans have none) and abuse of State authority.  Because safety plans occur out of court and usually without counsel for the fam-
ily members against whom safety plans are demanded, the safety plan process is essentially lawless and difficult to subject to rational 
negotiation.  Nevertheless, the above steps have occasionally “worked” to change safety plans or have helped to build an eventual civil 
rights case for damages.]

Please note that when DCFS meets with the State’s Attorney’s office in an effort to screen a case into juvenile court and the State’s 
Attorney’s office rejects DCFS’s request to file a juvenile court petition, DCFS is not authorized to demand another safety plan.  Once 
the State’s Attorney refuses to file a petition, the child who is under a safety plan should be reunited with his or her parents. The Fam-
ily Defense Center will be working to enforce this requirement established by the Hernandez v. Foster decision. If you know DCFS 
has been to court and a case was not filed, parents should not sign another safety plan.  Instead,  parents can tell the investigator that 
they know they have a right to have the child come home.  Sometimes quoting case law back to an investigator will get them to stop 
in their tracks. If DCFS holds a child in custody after the state’s attorney has refused to file a petition, DCFS may be violating the 
family’s constitutional rights.

Ill. App. 3d  at 276.

Indeed, according to the legal principle at the heart of Summers, a 
party can only shift the burden of proof onto a defendant when  (1) 
there are a finite number of tortfeasors (potentially liable persons),  
and (2) all of these potential tortfeasors are parties to the case.  

DCFS investigations rarely involve cases where abuse or neglect is 
presumed as a matter of law and there are a finite number of “negli-
gent” perpetrators, all of whom are named subjects of the investiga-
tion.  As a result, DCFS cannot avail itself of an alternative liability 
theory to get around proving causation. 

The second exception to the general requirement of proof of causa-
tion is the doctrine of res ipsa loquitur—meaning that “the thing 
speaks for itself.”  Tort law recognizes injuries that could only occur 
if there was fault.  The classic example of res ipsa loquitur is a case in-
volving a piano that fell out of a window; the court hearing the tort 
case that ensued determined that pianos only fall out of windows if 
someone is negligent, so the occurrence of the event itself sufficed to 
shift the burden of proof to the named defendants.  While DCFS 
sometimes contends that some forms of abuse fall into this category, 
the evidence for that contention is weak.  To apply this form of proof 
of causation, there must be evidence that: “(1) the harm was of a 
type that would not ordinarily occur in the absence of someone’s 
negligence; (2) it must be caused by an agency or instrumentality 
within the exclusive control of the party charged with causing the 
injury; and (3) it must not be due to any voluntary action or con-
tribution on the part of the injured party.”  Ybarra v. Spangard,  25 
Cal. 2d 486, 489 (1944) (citations omitted) (holding that injuries a 
patient suffered while undergoing surgery for appendicitis could not 
have happened without negligence on the part of his doctors).  

The Illinois Supreme Court adopted the doctrine of res ipsa loqui-
tur in Kolakowski v. Voris, 83 Ill.2d 388, 397 (1980), declaring that 
“when a patient submits himself to the care of a hospital and its staff 
and is rendered unconscious for the purpose of surgery performed 
by independent contracting surgeons, the control necessary under 
res ipsa loquitur will have been met.”  

Yet, while Illinois courts apply the res ipsa loquitur doctrine in the 
area of medical malpractice, the burden shifting tactic is not always 
allowed in these cases because not all of the potential tortfeasors have 
been sued or because alternative explanations besides malfeasance 
remain possibilities.  See Loizzo v. St. Francis Hosp., 121 Ill. App. 3d 
172, 179 (1st Dist. 1984).  More often than not, because of the in-
juries involved and the circumstances surrounding them, DCFS will 
have trouble showing that abuse or neglect is the sole possible cause 
of the injuries it considers the result of  “abuse or neglect.”  After all, 
even injuries commonly assumed to be indicators of child abuse,  
like rib fractures, can be caused by means other than abuse.2  As a 
result, in DCFS investigations, if the harms in a given case can be 
explained by causes children normally encounter, then DCFS can-
not invoke res ipsa loquitur as a basis for entering an abuse or neglect 
finding against a parent.  In fact, as with alternative liability, the is-
sues of “exclusive control” arise in the application of res ipsa loquitur. 
Where many different people have been acting as caretakers during 
a period of time when the child might have suffered an injury that 
DCFS alleges to be abuse, unless those people are acting in concert, 
DCFS cannot properly invoke res ipsa loquitur to justify a finding 
of abuse or neglect that it cannot support with actual evidence con-
cerning causation.

Ultimately, when DCFS attempts to indicate an alleged perpetra-
tor of child abuse or neglect without offering evidence that the per-
petrator actually caused the alleged harms, basic legal principles of 
causation should prevent issuance of an indicated report.  Assuming 
that a parent “caused” an injury absent such evidence contravenes 
well-established legal principles and unfairly and improperly labels 
parents of children who have suffered physical injuries as abusive or 
neglectful.

2  Child abuse pediatricians are often trained that certain kinds of fractures are 
“per se” abuse.  There is no such thing, except for possibly sexually transmitted 
diseases in a very young child.  Even rib fractures can occur accidentally if the 
forces applied to the child are greater than the rib structure can hold.  Bruce C. 
had been held against a gate his father was trying to open, and a DCFS judge 
ultimately found that this action caused the fractures, not the presumed shaking 
or squeezing by deliberate abuse that a child abuse pediatrician had claimed.

Causation 
continued from page 14

Parents’ Toolkit 
continued from page 15
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Child welfare has been in the news a lot lately, and not for 
reasons that make us happy at the Family Defense Center.  

On November 5, 2011, national news hit concerning the long-
festering child sexual abuse scandal associated with Penn State 
and assistant coach Jerry Sandusky.  The first report of abuse in 
the Penn State case was made to University police in 1998; the 
child involved is now 24.  Since the news of the repeated alleged 
abuse of boys by Sandusky broke, and the circle of persons who 
allegedly knew something but failed to act grows, there have been 

cries for sweeping changes in child abuse laws 
(and not a bit of attention on how overbroad 
reporting laws already are!).   See p. 10 of this 
issue.  The chief proposed change is to make 
everyone and everyone’s brother, cousin and 
next-door neighbor a child abuse reporter.  

If this sounds to you like Big Brother may 
soon be knocking on your own door if this 
legislation should pass in Congress, you are 
correct!  Some of the proposed legal reforms, 
if enacted, would require you to report your 

own children as child abusers the next time they quarrel a bit too 
vehemently.  And one of the proposed bills would require you to 
call authorities if you see any condition that could lead to abuse or 
neglect.  So if this bill passes, the next time you have a leaky roof 
or a broken window, you might have to call the Child Abuse Ho-
tline on yourself.  See www.familydefensecenter.net/ for the com-
plete analysis of the legislative proposals currently under review 
by the United States Senate and for a list of recent misreported 
abuse and neglect cases in our case loads.  While certainly well-
intentioned, the proposed bills expanding child abuse reporting 
are a nightmare of overbroad drafting and fuzzy definitions.  If 
adopted, these bills would wreck havoc on an already severely 
overburdened child welfare system.

Sadly, this is hardly the first time that a scandal involving horrid 
abuse of children has lead both to a misdiagnosis of the problem 
and an off-base set of proposed remedies that would, if adopted, 
make an out-of-control system even more unmanageable. 

For child and family advocates like me who have some memory 
of child abuse scandals in years past, it’s déjà vu to 1993 with the 
Joseph Wallace case in Illinois.  For weeks in the spring of 1993, 
there were front page screaming headlines and exposés.   Amanda 
Wallace, a very troubled mother who had grown up in foster care 
herself, had her nearly three-year-old son returned to her care un-
der an agreed order entered into by all of the parties to her case 
in the Juvenile Court of Cook County.  Six weeks later, Amanda 
hung her son.  In this horrific case, every person who had any-
thing to do with the decisions to return Joseph home was on the 
firing line.  And calls to make decisions based on “best interests of 
children” with little regard for the due process rights of parents, 
including calls to skip over adjudications of guilt and innocence, 
were quickly proposed as the solution of the moment, as if the 

problems leading to the death of Joseph Wallace had been because 
of some flaw in trial procedures when there had not even been a 
trial in the case.

The net effect of the Wallace case was to flood the child welfare 
system itself.  Children stopped returning home.  The number of 
children in Illinois foster care soared  from 15,000 in the mid-
1980s to 41,000 in 1994, the year after Joseph’s death.  The “so-
lution” of taking more children from their parents and keeping 
them in foster care—a “foster care panic” as Richard Wexler of the 
National Coalition for Child Protection Reform has eloquently 
documented—was a terrible problem that has left scars on many 
thousands of children and families.

With the Penn State scandal, as with the Wallace case in Illinois, 
flawed laws are not the problem.  Tearing down protections for 
families and others who are wrongly accused of misdeeds against 
children is not the solution.  Flooding the system with new man-
dated calls is absolutely the wrong remedy to the problem of fail-
ure to report some child abuse cases, even when the abuse is ob-
served and egregious.

The reason why some reports get made and others do not has ev-
erything to do with the power of the people involved, both victims 
and perpetrators.   Those in power often get a pass, while the pow-
erless get arrested, jailed, and have their children taken from them.  
Does anyone think that if it had been the janitor caught with the 
10-year-old instead of the coach, the authorities would have given 
him a pass as they allegedly did with Sandusky? 

Apart from bowing to the influence of those in power regardless of 
the seriousness of the charge, another common element between 
Penn State and Amanda Wallace is that those with information 
didn’t connect the dots or take appropriate action based on the 
information they already had.  One simply cannot legislate better 
analysis and judgment.

Ironically, directing more reports will not help anyone evaluate the 
evidence correctly or make better judgments that will both pro-
tect children and preserve families.  With increasing Hotline calls, 
those in power will continue to get a pass even on serious abuse 
while false allegations against poor parents will flood the system. 

Whenever calls to expand the sweep of child protection authori-
ties become deafening, it’s a bad time for families.  And it’s a good 
time to remember that prior calls for reforms have made the prob-
lem worse, not better, so we should be careful.

Yours in the struggle for justice,

Diane

Message from the Executive Director
Amidst calls for expanded child abuse reporting, 
let’s learn from past mistakes that hurt families


