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The Family Defender
ADVOCATING FOR CHILDREN & FAMILIES TOGETHER

IN RE RICO L.: FDC ARGUES IMPORTANT 
CHILDREN’S MENTAL HEALTH CASE THAT 

NEARLY WENT UNHEARD
On June 21, 2012, the Illinois Appellate 

Court, First District, heard oral arguments 
in the Family Defense Center’s appeal on behalf 
of Bernadine L., a dedicated mother who lost 
custody to DCFS after her now 15-year-old son 
assaulted her on August 30, 2011. Bernadine 
adopted Rico after he was placed into her fos-
ter home at age 3. At age 5, he began to exhibit 
serious behavioral problems. Rico has been di-
agnosed with a long list of mental health and 
behavioral conditions that would challenge the 
most reasonable and caring of parents, including 
his own adoptive mother, Bernadine L. 

Ordinarily, the juvenile court adjudicates cases 
involving abuse or neglect of children by their 
parents. But in Rico’s case, the court assumed 
jurisdiction over Rico through a “no fault depen-
dency” petition filed in March 2010 after Rico 
had been psychiatrically hospitalized. At the time 
the petition was first filed, Bernadine had been 
told that her agreement to the filing of a juvenile 
court action for “no fault dependency” was nec-
essary in order to get Rico into treatment paid for 
by DCFS. Bernadine herself was never accused 
of abusing or neglecting Rico.

After over a year in residential care, which fol-
lowed DCFS’s assumption of legal custody of 
Rico, he eventually returned home on June 17, 
2011, subject to court monitoring and condi-
tions set forth in a court order. But on August 
30, 2011, Rico had an in-school suspension and 
a “meltdown” at home during which he threw a 
pan of macaroni on the floor and refused to clean 
it up. In the course of arguing with his mother, 
Rico assaulted her and pinned her against the 
wall. When she broke free, Rico ran out of the 
home and Bernadine called 911. Police advised 
her that Rico should be hospitalized again (for 
the fourth time in the past two years). She com-
plied with their recommendation and did not 
press charges against her son. Rather, her con-
sistent position has been that she wanted more 

intensive in-home support to be able to continue 
to care for him, better assessment of his needs, 
and medication if necessary to reduce his volatile 
outbursts.

On September 27, 2011, Rico’s case was set to be 
closed in the juvenile court. When the parties to 
the juvenile court case learned of the recent vio-
lent episode in the home and that Rico was hos-
pitalized, there was an impromptu hearing about 
the incident that had occurred. No one had filed 
a motion to revoke Bernadine’s custody; no one 
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Bernadine L. and her son Rudolph, Rico’s younger 
brother.
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TWO FEDERAL COURT SETTLEMENTS APPROVED, 
BRINGING RELIEF TO FAMILIES

Two FDC civil rights cases have been settled 
in 2012, bringing significant relief to the par-
ents and children who sued DCFS after being 
wrongfully separated. Hernandez v. Foster was 
settled in February 2012 after the case was re-
manded to the district court and then trans-
ferred to Hon. Milton Shadur for trial. The 
case establishes important principles of law as 
to the requirements for removal of children 
from their parents in the absence of a court or-
der. See Newsletter Issue 12 Winter 2011-12 
(describing court of appeals ruling in the case). 
The case also provides much needed compen-
sation for the plaintiffs and some funds for the 
FDC as well to continue to carry out its mis-
sion.

On June 30, the federal court also approved a 
partial settlement in S.G. v. Corona, a suit filed 
on behalf of a mother and her children who 
were seized and placed with their father follow-
ing a forensic interview. The children were al-
leged not to have made statements implicating 
their father in the interview when they, in fact, 
had made highly inculpatory statements for 
which the mother was unfairly blamed. 

FDC LEADS NEW STATEWIDE ADVOCACY NETWORK 
FOR PARENT ATTORNEYS IN ILLINOIS; FIRST STATE-
WIDE TRAINING HELD ON JULY 13

In July 2011, 30 Illinois attorneys went to 
Washington to attend the second national 
parent attorney conference sponsored by the 
American Bar Association’s Children and the 
Law Section. Many of the Illinois attorneys 
received scholarships from the Administrative 
Office of the Illinois Courts (AOIC). Cook 
County Juvenile Court Judge Patricia Martin, 
who is the president of the National Coun-
sel of Juvenile and Family Court Judges, gave 
a keynote address at the conference and was 
instrumental in promoting it as a training op-
portunity for Illinois parent lawyers. 

The conference gave the FDC a great idea and 
a basis to put that idea into action: a similar 
network of attorneys was urgently needed in 
Illinois. Most child welfare law is state, not 
federal, law, so attorneys who practice in ju-
venile court and DCFS hearings need a fo-
rum to discuss common issues they face and 
develop statewide strategies. There was already 
a model in place: a statewide network of attor-
neys in Michigan, which has addressed many 
statewide policy and procedural issues and was 
so well-organized that it was able to submit a 
friend-of-the-court brief before the U.S. Su-

preme Court in Camreta v. Greene. 

In November, the FDC invited over 25 attor-
neys who either attended the July conference 
or had been recommended to us by the AOIC 
or had consulted with us on cases to join a new 
Steering Committee for Illinois parent attor-
neys. A total of 22 attorneys accepted the in-
vitation, creating a network of attorneys from 
East St. Louis to Rockford and from Rock Is-
land to Kankakee. 

Through the new network, attorneys are able 
to discuss problems arising in local juvenile 
courts and realize that practices that they find 
problematic are not entrenched in the law but 
are able to be amended. Attorneys also learn 
that they face similar challenges to those other 
attorneys face and they find new ways to help 
their clients and gain moral support.

The Steering Committee has quickly evolved 
into an effective group for improving the train-
ing of attorneys throughout Illinois. On July 
13, 2012, the group presented its first training 
session, focusing on appellate practice and re-
cent precedents. Louis Milot, a Peoria attorney 
with extensive appellate and trial court expe-
rience, presented a 2-hour program on appel-
late practice; Adele Saaf, Melissa Staas, Diane 
Redleaf, Steve Pick and Lindsay Parkhurst pre-
sented a 1.5-hour additional training on recent 
precedents and cases to watch. The program 
has been taped by Illinois Legal Aid OnLine 
and is available for parent attorneys across Il-
linois. 

This is only the first of the projects the Steering 
Committee will take on. Through its leader-
ship as coordinator of the Steering Committee, 
the FDC is once again leading local and state-
wide efforts, and creating a model of advocacy 
and support that can be used nationally. 

STAFF ATTORNEY MELISSA STAAS TO PRESENT TRAIN-
ING ON MEDICALLY COMPLEX CASES AT THE ANNUAL 
CONFERENCE OF THE NATIONAL ASSOCIATION OF 
COUNSEL FOR CHILDREN ON AUGUST 15

This year, hundreds of child advocates are 
coming to Chicago for the annual conference, 
where they will learn about our advocacy on 
behalf of families involved in medically com-
plex cases. Melissa Staas was invited to join 
attorney Diana Rugh Johnson, Co-Executive 
Director of the Georgia Office of Family Rep-
resentation, and Clinical Law Professor Bruce 
Boyer of Loyola Law School (Chicago) to 
present a workshop on legal issues in medi-
cally complex cases. Melissa plans to address 
issues that arise in cases involving subdural 
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The third annual National Reunifica-
tion Day celebration, coordinated 

by the Family Defense Center with its 
co-sponsors CLAIM, Haymarket Center, 
Hill & Stone Insurance Agency, Kenneth 
Grisham, and Voices for Illinois Children, 
attracted Illinois leaders along with many 
families who came to celebrate the suc-
cess of families who have been reunited 
after being separated in the child welfare 
system. Illinois Supreme Court Justice 
Thomas Kilbride’s concluding remarks 
highlighted the importance of legal ad-
vocacy for families and the high priority 
given to family integrity under the con-
stitution (see photo p. 12). He noted that 
the rights of families need to be enforced 
by advocates such as the Family Defense 
Center. Chicago Urban League President 
and CEO Andrea Zopp highlighted the 
importance of community support for 
families and the needs of poor families for 
social services and employment support in 
order to enable children to thrive. A panel 
of parents impacted by child protection 
intervention, moderated by NBC 5’s con-
tributing health reporter Dr. Sandy Goldberg, stressed the need for 
perseverance and keeping their children’s well-being at the forefront 
of their own advocacy for family reunification, despite the many ob-
stacles these parents faced. 

Three workshops rounded out the full morning of programs focused 

on advocacy and celebration. Ramono Randall and Greg Cox led 
a workshop drawn from material from their book, The Parents’ Get 
Real Guide to Getting Your Kids Back. Toni Hoy led a workshop titled 
“Writing Your Story: From the Trenches” about  how parents and 
families can write about their own stories of separation and reunifi-
cation. Phyllis Rubin, clinical psychologist with the Theraplay Insti-
tute, led a workshop for parents and children with theraplay games 
designed to help create closer family bonds.

Approximately 120 parents, children and community leaders from 
across Illinois attended the program at the Chicago Menomenee 
Club, which concluded with a performance by the Trinity Irish 
Dancers. 

We later learned that the FDC’s National Reunification Day 
event has been recognized as a national model. Our Illinois pro-
gram was one of three National Reunification Day celebrations 
that were presented to a congressional briefing by national advo-
cates from the ABA Parent Representation Project of the Center 
on Children and Law. Congresswomen Gwen Moore, joined by  
Rep. Karen Bass, Rep. Conyers, Rep. Richardson, Rep. Hansen 
Clarke, Rep. Grijalva, Rep. Barbara Lee, Rep. Charles Rangel, Rep. 
Stark, Rep. Frederica Wilson, Rep. Holmes Norton and Rep. Woolsey 
adopted a resolution declaring June as National Reunification Month. 

The Family Defense Center helped put National Reunification 
Day on the map not just in Illinois, but across the country. 

PLEASE MARK YOUR CALENDARS NOW FOR 2013: OUR 
TARGET DATE FOR NATIONAL REUNIFICATION DAY IS 
JUNE 1, 2013. If you are interested in helping us plan or sponsor-
ing the event, please contact Jonathon Fazzola at jonathon@fami-
lydefensecenter.net, or call 312-251-9800, ext. 13.

Illinois Leaders Join FDC Celebration of National 
Reunification Day on June 2—and Congress Follows

Parents attend workshop by “Get Real” authors Randall and Cox to learn their rights to services to 
reunite their families.

Chicago Urban League President and CEO Andrea Zopp welcomes 
families at National Reunification Day.
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By Diane L. Redleaf

Bernadine L.’s story, p. 1, along with Toni Hoy’s story, p. 6, and 
the many other cases documented in the lawsuits described in 

this issue (pp. 8 and 10), demonstrate that children with severe psy-
chiatric needs suffer grave harm—the loss of all family supports and, 
sometimes, the absence of necessary care—when they are deprived of 
intensive in-home services to protect them from their own harmful 
behavior. These children and their families are entitled to treatment 
provided under federal medical law, special education law, and other 
programs established under state law (including the Individualized 
Care Grant program in Illinois). Sadly, however, many families are 
traumatized further by the loss of custody of these children who 
need family support as much or more than any children do. 

When children have been adopted through the child welfare system, 
the child welfare system has made a promise to provide them with 
permanent homes and post-adoption services. Yet, as Bernadine and 
Toni’s cases show, these promises and the resources to support the 
child and family—and the family’s right to a role in the treatment 
of their child—can be eliminated summarily when their families be-
come subject to jurisdiction of the juvenile court under the so-called 
“no-fault” dependency category that exists under Illinois law. 

No-fault dependency petitions are odd creatures in the juvenile 
court/child welfare system: this system is designed to protect chil-
dren from their parents, not to protect their parents or other family 
members from their children. No-fault cases are akin to “voluntary” 
placements in many states—a category that Illinois does not for-
mally recognize. The reason that no-fault dependency cases are akin 
to volunteer placement cases is that these cases are initiated with a 
decision by the parent that the child needs to access more intensive 
care than the parent can provide in the home. That decision is often 
coupled, as it was for Bernadine L., with the misinformation that, to 

access such help, they must petition for no-fault dependency to be 
filed and relinquish their custodial rights. 

It is generally not explained to the parents who go through the no-
fault process that: 1) giving up custody is not legally necessary in or-
der for them to access medically necessary services; (2) if they choose 
to go the “no-fault” route, they will lose all decision-making author-
ity as to the placement of their child, his or her educational program, 
and his or her medical treatment. Indeed, the only rights the parent 
will retain in a no-fault case are the rights to reasonable visitation as 
determined by DCFS and to petition for the return of their child. 

Under Illinois law, children may be found to be “dependent” through 
no fault of their parents if they are “without proper medical or re-
medial care recognized under state law or other care necessary for his 
or her well being through no fault or lack of concern by his parents, 
guardian or custodian.” 

No-fault cases are particularly problematic, however, because, once 
initiated, the child welfare system—i.e., the caseworkers, service pro-
viders, reviewers, court personnel, foster parents and medical care 
personnel who have responsibilities for the child and family’s case —
do not treat parents very differently than if they had been found to 
be “at fault” in causing their child to be removed from them. In fact, 
in Bernadine’s case, the foster mother eventually assigned to her son’s 
case and the DCFS-assigned caseworkers as well wrongly assumed 
that Bernadine had defaulted on her duties as a parent, causing Rico 
to come into state foster care. 

Instead of putting parents in the driver’s seat as to the care their 
children need, parents in no-fault cases typically are expected to 
jump through the same hoops—completion of individual therapy, 
parent coaching, even parent education—as neglectful parents are 
prescribed, never mind that these services have no direct bearing on 
the psychiatric issues that brought their children to DCFS’ door in 

the first place.

It is time to limit the juvenile court’s 
no-fault jurisdiction that removes le-
gal custody from fit, willing and able 
parents and consigns children with 
severe psychiatric problems to DCFS 
care—care that is sometimes sub-par 
and more costly than intensive in-
home supports would be. Respite care 
for parents whose children become 
unmanageable should be available. So 
should crisis intervention services to 
stop children from escalating when 
they are exhibiting behaviors that their 
parents know are likely to lead to a vio-
lent outburst.

The child welfare system is not a good 
children’s mental health system be-
cause it takes the parent and family 
out of the driver’s seat, disrupting the 

LET’S STOP TAKING CHILDREN WITH SEVERE 
PSYCHIATRIC ISSUES FROM THEIR PARENTS

please turn to page 14
Executive Director Diane Redleaf and Board President Michael O’Connor join Trinity Irish Dancers at 
National Reuinification Day.
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Jonathon Fazzola, Center’s Staff Attorney, and 
his wife Ashley Thompson, are proud of their 
newest achievement, Sadie Lynn Fazzola  We 
congratulate parents Jonathon and Ashley,  
and welcome Sadie to the FDC’s family net-
work.

Child Welfare System’s Unsupported Assumptions That 
Parents’ Mental Health Impairs Their Parenting and 

Causes Unnecessary Harm to Children
By Christina Koliopolous

Sometimes, child welfare investigations 
start because of a mistaken assumption 

about a parent’s perceived cognitive or men-
tal health problems. Recently, the Family 
Defense Center staff won an expungement 
of indicated findings in two cases that were 
based on unfair targeting by DCFS based 
on mental health conditions, even though 
these conditions were being treated and 
managed. Indeed, these are not the FDC’s 
only cases like this. Pro bono attorneys Mi-
chael Weaver, Geoffrey Vance and Jonathan 
Huckaby of McDermott, Will & Emery, 
and Colleen Garlington of Kirkland & El-
lis also represented clients who became em-
broiled in DCFS cases due to a mispercep-
tion about their mental health condition

On May 27, 2011, Kris and Tim1 were rest-
ing in their hospital room the morning after 
Kris gave birth to their healthy son, when a 
hospital social worker, Ms. Peterson, barged 
into the room and began abrasively ques-
tioning Kris regarding her mental health 
treatment. Kris, who was diagnosed with 
depression at the age of 14 and had since 
regularly attended monthly visits with her 
psychiatrist, had decided, at the advice of 
her doctor, to stop taking her depression 
medication when she found out she was 
pregnant.

Peterson presented Kris with a packet of in-
formation and stated that she wanted to dis-
cuss how Kris might handle her depression 
after having a baby. Kris twice expressed to 
Ms. Peterson that she was too tired to go 
over the information at that time, and asked 
her to either come back later or to leave the 
information for Kris to review. However, 
Ms. Peterson refused to leave. At that point, 
Tim grew frustrated and also asked several 
times that Ms. Peterson respect Kris’s wishes 
and come back another time. Ms. Peterson 
finally agreed to leave, but not without in-
forming Kris and Tim that she intended to 
call DCFS because they would not comply 
with her demands, stating loudly as she left 
the room, “You both have mental problems! 
I need to call DCFS if you won’t talk with 

1  Names in both cases discussed here have been 
altered to protect client confidentiality.

me.”

Shortly thereafter, Kris and Tim were con-
tacted by DCFS Investigator Sharon Dorf-
man. (See Newsletter Issue 12 for example 
of “Can You Believe It?” involving Ms. Dor-
fman). Although Kris and the baby were 
cleared to leave the hospital on May 28, in-
vestigator Dorfman refused to allow them 
to leave the hospital until she implemented 
a safety plan on June 2, 2011. The safety 
plan required that Kris move into her par-
ents’ home with the baby and that Kris not 
be allowed any unsupervised contact with 
her son. Tim was only allowed one hour of 
supervised contact with his son each day. 
After seemingly little to no investigation on 
DCFS’ part, both Kris and Tim were indi-
cated for child neglect on June 15, 2011. 
The stated reasons behind the indicated 
findings were that neither parent was tak-
ing medication for their mental illness, and 
that Tim had a history of substance abuse 
and demonstrated a short temper. Tim was 
diagnosed in high school with depression, 
but had not taken any depression medica-
tion since his substance abuse and alcohol-
ism recovery six years earlier in 2005. He 
also had complied with a psychiatric evalu-
ation during the investigation, in which the 
doctor affirmed that it was not necessary for 
him to take medication.

In short, DCFS second-guessed not only 
Kris for not taking depression medication 
during her pregnancy, but her doctor as 
well, given Kris had decided to stop taking 
the medication under her doctor’s advice. 
Similarly, DCFS substituted its own as-
sumptions over that of licensed psychiatrists 
by punishing Tim for not taking medica-
tion, even though his psychiatric evalua-
tions clearly stated that he did not need to 
be on medication. 

Fortunately, thanks to Jenner & Block at-
torneys Joel Pelz and Nangah Tabah, who 
represented Kris and Tim through our pro 
bono program at the DCFS administra-
tive appeal hearing, the indicated findings 
against Tim and Kris were expunged on 
April 16, 2012. The case Joel and Nanga 
handled was not simple by any means, be-
cause Tim’s anxiety at attending the hearing 
was a serious impediment to getting a fair 

hearing on the merits. Nevertheless, the Jen-
ner & Block attorneys masterfully handled 
the issues involved in presenting the case 
on the merits. At the end of the day, justice 
prevailed.

In another FDC case, a new mother, Rena, 
was targeted by DCFS based on an inves-
tigator’s unsupported concerns about her 
cognitive abilities. Rena, who has a disabil-
ity that forces her to speak slowly, was a full-
time time student working toward a double 
major of pediatric nursing and child devel-
opment in an associate’s degree program at 
the time DCFS accused her of child neglect. 

After the birth of her son, Rena brought 
him to the hospital seven times by the time 
he was 6 weeks old. The boy had a stomach 
condition that was preventing him from di-
gesting formula. On August 11, 2011, Rena 
brought the baby to his regular pediatrician, 
who sent him to the emergency room at 
the  hospital. Rena requested a note from 

please turn to page 15
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Each year for the past three years, the 
Family Defense Center has hosted an 
annual benefit that has surpassed the 
expectations of the previous year, with 
powerful stories, inspiring honorees, 
and wonderful food, drink, entertain-
ment and auction prizes. This year will 
be no exception. But we need the help 
of our friends and supporters to make 
it a reality again this year, Our event 
will take place on  on September 23 at 
Hotel Allegro in Chicago (4:00-7:30 
p.m.). Fortunately, this year, we have 
a star-studded group of co-hosts who 
are helping to spread the word and sup-
port our honorees, along with our out-
standing Mistress of Ceremonies Laura 
Washington. 

This year, we are giving our top 2012 
Family Defender award to Karl Den-
nis, whose lifelong work on behalf of 
children and families in the child wel-
fare and mental health systems embod-
ies the FDC commitment to the wel-
fare of children, the inherent strength 
of families, and treatment for all in ac-
cordance with dignity, respect and jus-
tice. Karl has devoted his life to help-
ing children through his work in the “wraparound” system, both at 
the individual level and as an internationally-regarded proponent of 
this family and community-centered care. For 27 years, Karl was the 
executive director of Kaleidoscope, Inc., where he led the agency’s 
pioneering policies to place every child in a family-like setting and 
to guarantee placements for the most difficult-to-place children. 
Under Karl’s leadership, Kaleidoscope’s program expanded and re-

ceived national attention. Karl became 
a consultant and trainer in all 50 states, 
New Zealand, Canada, and China. 
Following his retirement from Kalei-
doscope in 2002, Karl co-authored a 
book with colleague Dr. Ira Lourie en-
titled Everything is Normal Until Proven 
Otherwise: A Book About Wraparound 
Services (CWLA Press 2006). African-
American, Cherokee, Blackfoot, and 
Irish, Karl focuses on cultural compe-
tency and respect for diversity within 
foster care and other types of child 
placement.

In addition to recognizing Karl’s work 
as a Family Defender, we will recog-
nize four other individuals: Michael 
Weaver, pro bono attorney from Mc-
Dermott Will & Emery and new FDC 
board member; George Barry, a retired 
tax lawyer, and his daughter, Kathleen 
Barry, an attorney with Winston & 
Strawn, who have each taken on major 
pro bono projects with the FDC; and 
Toni Hoy, parent advocate and author 
whose video He’s My Son will also be 
shown at the benefit. 

Tickets are $125 and sponsorship opportunities begin at $500. Silent 
and live auction item donations and tributes to our honorees are also 
being accepted (see p. 7 for a return form for sponsors and tributes). For 
more information or to reserve tickets, please contact Diana Hansen 
at admin@familydefensecenter.org or call 312-251-9800, ext. 10. For 
questions about sponsorships, tributes or auction donations, contact 
Emily at emily@familydefensencenter.net, or 312-251-9800, ext. 27.

JOIN US FOR OUR FOURTH ANNUAL BENEFIT EVENT 
ON SEPTEMBER 23 from 4-7:30 P.M. 

AT HOTEL ALLEGRO

2012 Family Defender Award Honoree Karl Dennis

hematomas—an area in which she has been involved 
in nearly a dozen cases and has won exoneration for her 
clients in each of the cases in which she has provided 
direct representation. 

PARENT EMPOWERMENT PROGRAM LEADER TONY HOY’S BOOK 
HITS BOOKSHELVES

Family advocate Toni Hoy, who led our Family Em-
powerment Day program in the spring and presented 
a writer’s workshop at the National Reunification Day 
program, is the author of a powerful story that has be-

come the centerpiece of advocacy to change state and 
national policies involving children with serious emo-
tional/behavioral problems who come to the attention 
of the foster care system. Her book, Second Time Fos-
ter Child, (Amazon Press) has been endorsed by many 
highly regarded child and family advocates (including 
the FDC’s director). Toni has been invited to speak 
on radio and TV across the country. We’re very proud 
of Toni and plan to recognize this remarkable advo-
cate at our fourth annual benefit on September 23. 
Toni’s video presentation, He’s My Son, will be shown 
at the benefit so that our supporters can learn of this 
remarkable story and the issues parents of children 
with severe emotional/behavioral problems face when 
the child welfare system gets involved in their lives.

News Briefs
continued from page 2
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The Family Defense Center Fourth Annual Benefit
RSVP by September 14, 2012

To register or sponsor online, visit www.familydefensecenter.org

Name: ______________________________________
Address: ____________________________________
City/State/Zip: _______________________________
Phone: _____________ Email: __________________

Tickets Only
_____ Tickets x $125/person = $ _____________

Sponsorships and Tributes
___Hero - $10,000, includes cover, 4-color, full-page 
tribute,10 tickets and 5 additional charitably donated 
tickets  in your honor, highest recognition at the podium, 
Hero Level listing on all marketing materials.
___Defender - $5,000, full-page tribute, 10 tickets and 
recognition at the podium,  Defender Level listing on all 
marketing materials.
___Advocate - $2,500, half-page tribute, 8 tickets.
___Counselor - $1,500, half page tribute, 6 tickets. 
___Sustainer - $1,000, quarter page tribute, 4 tickets.
___Friend - $500, business card tribute, 2 tickets.
Tributes Only:
___ Full Page ($1,000) ___ Business Card ($100)
___ Half Page ($500)  ___ Deluxe Name ($50)
___ Quarter Page ($250) ___ Name Listing ($25)

Name(s) as you would like them to appear in the pro-
gram book for sponsorships or tributes:
____________________________________________
____________________________________________

I/We cannot attend but would like to make a donation 
in the amount of $___________.
Sponsorships, tributes and tickets are tax-deductible 
charitable contributions, minus $45 for each ticket 
used.
You may pay by check, made payable to the Family 
Defense Center, or by credit card here or at www.fami-
lydefensecenter.org

Card Number: _______________________________
Expiration Date: ________ Card Code: ___________

Signature: __________________________________
Please hold tickets for the following guests at the door:
____________________________________________
____________________________________________
____________________________________________
____________________________________________
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recognition at the podium.
___Advocate - $2,500, half-page tribute, 8 tickets.
___Counselor - $1,500, half page tribute, 6 tickets. 
___Sustainer - $1,000, quarter page tribute, 4 tickets.
___Friend - $500, business card tribute, 2 tickets.

Tributes Only:
___ Full Page ($1,000) ___ Business Card ($100)
___ Half Page ($500)  ___ Deluxe Name ($50)
___ Quarter Page ($250) ___ Name Listing ($25)

Name(s) as you would like them to appear in the pro-
gram book for sponsorships or tributes:
____________________________________________
____________________________________________

I/We cannot attend but would like to make a donation 
in the amount of $___________.
Sponsorships, tributes and tickets are tax-deductible 
charitable contributions, minus $45 for each ticket 
used.
You may pay by check, made payable to the Family 
Defense Center, or by credit card here or at www.fami-
lydefensecenter.org

Card Number: _______________________________
Expiration Date: ________ Card Code: ___________

Signature: __________________________________
Please hold tickets for the following guests at the door:
____________________________________________
____________________________________________
____________________________________________
____________________________________________
Mail this form to: 70 E. Lake St, Suite 1100 Chicago, 
IL 60601, fax to 312-251-9801, or email to events@

familydefensecenter.org
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By Amanda Walsh

A series of federal lawsuits filed over the past two years are demand-
ing direct access to Medicaid treatment for children suffering from 
severe psychiatric, emotional, and behavioral disorders and protec-
tion for parents’ custodial rights. These suits address the State of 
Illinois’ refusal to provide medically necessary home and commu-
nity-based services to these children. Because of this refusal, many 
children enter a cycle of hospitalizations and discharges. A second is-
sue, as it is described by the Bazelon Center for Mental Health Law, 
is that families are facing “the inhumane choice of getting the mental 
health treatment their child needs and retaining legal custody.” In 
many states, parents are led to believe that the only way to obtain 
funding for their child’s mental health treatment is by relinquishing 
custody to the State and allowing the State to take over all medical 
decisions. This custody relinquishment problem is, of course, related 
to the lack of sufficient home and community-based services to en-
able children safely to remain in their homes. 

One of the FDC’s clients, Bernadine L. (see article p. 1), filed pend-
ing Medicaid lawsuit in early 2012, R.L. v. Hamos. This suit is similar 
to the lawsuit D.H. v. Duffin that mother and parent advocate Toni 
Hoy filed in 2010 and successfully settled; Toni’s son D.H. was diag-
nosed with a myriad of emotional disorders. When the State refused 
to provide funding for medically necessary residential treatment for 
D.H., Toni and her husband James chose to leave him at the residen-
tial treatment facility, costing Toni and James their custodial rights. 
Toni and James eventually regained custody of D.H. after the suc-
cessful settlement of D.H. v. Duffin.

 D.H. v. Duffin and R.L. v. Hamos both have sought to have the fed-
eral court apply the precedent established in Collins v. Hamilton, 349 
F. 3d 371 (7th Cir. 2003), an Indiana case concerning a similar deni-
al of Medicaid services for children with mental illnesses. In Collins, 
two adolescent boys in Indiana were denied Medicaid coverage for 
placement in a residential facility after an Early and Periodic Screen-
ing, Diagnosis, and Treatment (EPSDT) service provider diagnosed 
such placement as medically necessary to correct or ameliorate the 
boys’ mental illnesses. The Seventh Circuit determined that Psychi-
atric Residential Treatment Facilities (PRTF) are included within 
the ambit of EPSDT services for children provided under Medicaid. 
Therefore, the court held, as long as Indiana chooses to participate 
in the federally-funded Medicaid program, it is required to fund the 
cost of a PRTF placement if deemed “medically necessary” by an 
EPSDT screening. Ms. Hoy and Ms. L. have argued in their federal 
suits that Illinois is legally obligated to provide the medically nec-
essary care, including residential treatment and in-home supports, 
through its participation in Medicaid. 

While the decision in Collins v. Hamilton is binding precedent in 
Illinois, there has been no effective way for Illinois families to access 
medically necessary treatment for children who need more intensive 
in-home services or residential care. The lack of a clear procedure 
forces families seeking relief to file lawsuits compelling the State of  Il-
linois to comply with Collins. Several suits have not only asserted that 
Illinois has a duty to provide mental health treatment to children un-

der Medicaid, but also that by choosing to place children in restrictive 
institutional settings such as hospitals, the State of Illinois is segregat-
ing these children in violation of the Americans with Disabilities Act 
(ADA) and the Rehabilitation Act. In the 1999 case, Olmstead v. L.C., 
527 U.S. 581 (1999) the United States Supreme Court interpreted 
the ADA’s integration mandate as clearly stating that a state may be 
in violation of the ADA by unnecessarily segregating people with dis-
abilities through placement in institutions. By consistently refusing 
to provide home and community-based treatment that would offer 
the most integrated setting appropriate for children with mental and 
emotional disabilities, Illinois is unnecessarily and illegally segregat-
ing these children through institutionalization. 

One of the recently-filed suits, S.B. v. Hamos, involves a 15-year-old 
girl suffering from multiple disorders, including Attention Deficit 
Hyperactivity Disorder, Post Traumatic Stress Disorder, Opposition-
al Defiant Disorder, and Depressive Disorder. After S.B.’s private 
insurance stopped paying for S.B. to stay at a psychiatric residential 
treatment facility in Kansas, S.B.’s therapist recommended a step-
down residential treatment placement closer to home. However, Il-
linois refused to arrange and provide funding for the step-down resi-
dential treatment medically necessary to treat S.B.’s mental health 
needs. The S.B. case has been resolved in court with an order to place 
S.B. at Lincoln Prairie Behavioral Health Center in Springfield.

 K.P. et al v. Hamos is a similar case, but it involves six named plain-
tiffs who suffer from mental and behavioral disorders. Five of the 
plaintiffs are alleged to need residential treatment. Similar to N.B. 
(discussed below) and S.B., however, Illinois has refused to provide 
funding for such residential treatment, instead relying heavily on 
hospitalizations in order to provide services. The suit challenges the 
lack of a continuum of services to address the needs of children with 
mental health diagnoses, based on the widespread agreement among 
mental health experts that children with severe mental health and 
behavior disorders need home and community-based services, which 
is less costly than repeated psychiatric hospitalization. At the time 
this article is going to press, four of the five children plaintiffs in K.P. 
v. Hamos who were alleged to need residential treatment have been 
placed in such care.

In order to secure universal relief to families facing these issues, a 
class action lawsuit, N.B. v. Hamos, was filed in the fall of 2011. Cur-
rently, this suit is pending on motions for class certification, which 
would include Medicaid-eligible children with behavioral or emo-
tional disorders “who are not receiving medically necessary home 
and community-based services to treat or ameliorate their disorders, 
and are currently segregated, or who have been segregated or at risk 
of segregation for the purpose of receiving treatment and services.” 
While class actions can take years to resolve, this suit could provide 
more consistent relief to families by forcing Illinois to implement 
the treatments required under Collins v. Hamilton. If successful, this 
suit will help to expand services for children in need of mental health 
treatment.

Attorneys in the pending federal suits are Robert Farley, Michelle 
Scheiderheinze and Aaron Rapier.

 Parents File Federal Lawsuits to Fight for Custody 
and Mental Health Treatment for Their Children
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By Jonathon Fazzola

Parents struggling to find resources and assistance for children 
with mental health and behavioral issues too often find them-

selves the subjects of DCFS investigations or juvenile court peti-
tions as a result of their children’s actions. Sometimes, for example, 
DCFS opens an investigation into allegations of abuse after a parent 
defends herself against her child’s aggression and injures her child in 
the process of self-defense (see Family Defender Issue 12). Also com-
monplace are DCFS investigations concerning allegations of “lock-
out” after a parent decides that she cannot allow her child back into 
the home (because it may not be safe for her or other household 
members) until that child receives mental health treatment. These 
investigations can also be accompanied by or lead to juvenile court 
petitions alleging that the children should be adjudicated dependent 
minors as a result of their mental health or behavioral needs and 
through no fault of their parents. In some cases, a neglect charge 
or abuse charge accompanies an initial juvenile court petition, but 
where the parent is truly not at fault in causing the child protection 
system to intervene, abuse or neglect charges may drop away as the 
case is adjudicated by the juvenile court. 

In these so-called no-fault dependency cases, the child is found to 
be dependent through “no fault, neglect or lack of concern” by the 
child’s parent. Usually, there is an indicated finding for abuse or ne-
glect registered against the parent at the same time as the juvenile 
court process proceeds. But where the juvenile court adjudicates 
only a dependency case, the findings and conclusions the juvenile 
court reaches offer parents a strategic lever in DCFS expungement 
appeals involving the same incidents underlying the no-fault depen-
dency petitions. 

Typically, under DCFS Rule 336.110(a)(1), in cases where a crimi-
nal or juvenile court action is pending based on the same set of facts 
as an administrative expungement appeal, a DCFS administrative 
law judge must “issue a stay of the appeal process for all appellants 
named as defendants or respondents until a final judicial decision 
has been made.” 89 Ill. Admin. Code § 336.110(a)(1). These stays 
mean that parents who are juggling both no-fault dependency cases 
and DCFS expungement appeals must go through an adjudicatory 
hearing in juvenile court before their expungement appeal will be 
heard. But a finding of no-fault dependency by a juvenile court at 
the conclusion of this hearing does afford these parents a strong foot-
hold to argue that, pursuant to the res judicata doctrine, the indi-
cated finding against them should be expunged as a matter of law.

A recent FDC case demonstrates how a parent in these circumstanc-
es can achieve expungement on res judicata grounds. Center client 
“Sally” adopted “Amy,” now sixteen, when Amy was two years old. 
Amy has been diagnosed with Bipolar Disorder, Oppositional Defi-
ant Disorder, Attention Deficit Hyperactivity Disorder, and Reac-
tive Attachment Disorder. As a result of these disorders, Amy has a 
history of aggression, fighting, and hospitalizations for psychiatric 
treatment. Amy also happens to be 6’ 3” tall, and one day last year 
she directed her aggression toward Sally, who is 5’ 2” tall, after Sally 
told Amy that she was going to temporarily take away her video 
games as a punishment for Amy ignoring her instructions in the 
home. Amy responded by grabbing Sally, placing her in a chokehold, 
and pinning her to the ground. Sally managed to free herself and call 
the police, and Amy threatened to kill Sally in her sleep. The police 
arrived and took Amy to a hospital for psychiatric treatment. 

DCFS opened an investigation against Sally two days later concern-
ing an allegation that she had created an “environment injurious” 
to Amy’s health and welfare. During the course of the investigation, 
the Department added an allegation to the investigation that Sally 
had neglected Amy after, afraid for her own safety, she refused to let 
Amy return home after she was released from the hospital. DCFS 
eventually “indicated” Sally for the new allegation, registering Sally’s 
name as a child neglector. Sally is a licensed child care worker, so the 
indicated finding, if still on her record when she applied to renew 
her license in 2013, would have had real and lasting professional 
consequences for her, Sally appealed the finding. 

Sally initially was unable to proceed with her argument for expunge-
ment of the indicated finding because her expungement appeal was 
“stayed” pursuant to DCFS Rule 336.110(a)(1) as a result of a ju-
venile court petition that had been filed while DCFS was carrying 
out its investigation. The state’s attorney alleged in the juvenile court 

please turn to page 15

Employing Res Judicata to Secure Expungement Orders 
in DCFS Appeals After No-Fault Findings in Juvenile Court

Staff Attorney Melissa L. Staas and her daughter Elsbeth enjoy bonding  
time togehter at National Reunification Day.
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Katie. A. Settlement Marks Victory in Fight for Foster 
Care Children in Need of Mental Health Treatment

By Allison Wagner

Ten years ago this July, Katie A., Mary B., Janet C., Henry D., and 
Gary E. sued California and Los Angeles County agencies to assert 

their rights under the Medicaid Act, the Due Process Clause of the Four-
teenth Amendment, the Americans with Disabilities Act, the Rehabilita-
tion Act, and several California state statutes. Katie A., ex rel. Ludin v. Los 
Angeles County, 481 F.3d 1150, 1152 (9th Cir. 2007). Known as Katie A., 
the case is a key victory for children, family, and mental health advocates 
in their fight on behalf of at-risk youth in the child welfare system. 

Before this seminal case, many children in or at risk of entering foster 
care were removed from their families and placed in large group homes 
or hospitals to receive mental health treatment. The failure of the State 
of California to provide in-home and community-based mental health 
treatment options for these children compelled Katie A. and her co-
plaintiffs to file the suit. It was later certified as a class action on behalf 
of children in need of mental health treatment who were involved in the 
foster care system. Id. Plaintiffs asserted “that the class was entitled to and 
had not received ‘medically necessary mental health services in a home-
like setting.’” Id. 

Plaintiffs and the Los Angeles County Defendants entered into a set-
tlement in July 2003. Settlement Agreement, California Department of 
Health Care Services, at 2, http://www.dhcs.ca.gov/Documents/KatieA-
SettlementAgreement.pdf (last visited July 6, 2012). However, it was not 
until December 2011 that Judge A. Howard Matz of the Federal District 
Court approved an agreement between the Plaintiffs and State Defen-
dants.

This landmark settlement centers on three types of mental health ser-
vices: Intensive Care Coordination (ICC), Intensive Home-Based Ser-
vices (IHBS), and Therapeutic Foster Care (TFC).  Id. at 5-7. ICC is 

an assessment-based service that is designed to coordinate services for 
class members. Settlement Agreement, App. E.  IHBS is an intervention-
centered service focused on developing the child’s ability to thrive in her 
community and the family’s ability to support her. Settlement Agreement, 
App. D.  TFC is a service that places children with a foster parent spe-
cially trained to meet the child’s particular mental health needs. Katie A. 
v. Bonta, 433 F. Supp.2d 1065, 1072 (C.D. Cal. 2006).

The Katie A. settlement with State Defendants provides that Medicaid 
will cover ICC and IHBS for class members, and under the settlement, 
California must also determine which elements of Therapeutic Foster 
Care are covered by Medicaid and provide these elements to class mem-
bers in need of this service. Settlement Agreement, at 5-8. The State must 
also coordinate the efforts of state and local agencies charged with provid-
ing mental health services to class members and better support mental 
health care providers. Id. at 7-11. 

California must implement these provisions within three years, and 
Judge Matz has made clear that he will not grant any extensions.

In the next three years, foster children and those at risk of entering the 
foster care system in California will finally receive the medical treatment 
they need to flourish in their communities. Many will receive this treat-
ment at home—where they belong.

For more information about these issues and about Katie A. in particular, 
please visit the websites of the National Center for Youth Law and the 
Judge David L. Bazelon Center for Mental Health Law.

Editor’s Note: Katie A. is an important precedent for the numerous lawsuits 
pending now in Illinois. And the wraparound services it requires have their 
origin in the pioneering work by our honoree, Karl Dennis. That’s why we 
thought it to cover here. And by the way, I was privileged to work as a consul-
tant to the Bazelon Center on the Katie A. case.

Children and family members celebrate being together at National Reuinification Day.



 11 Issue 13, Summer 2012

Foster mother J. D. 1 cared for two special needs children and wanted 
to adopt them. A retired teacher, she put her savings into a nice home 
for the children. When the home was not ready for habitation, however, 
she had to rent a temporary apartment. Suddenly, her foster care license 
was at risk and when she tried to make a change of address, she suddenly 
found herself in the middle of the worst nightmare of her life: Her foster 
care agency, Hull House, had closed. Despite numerous reports of pro-

fessionals who know that she has pro-
vided outstanding care for the children 
and should be allowed to adopt them, 
J. lost her clinical review and has been 
battling for months for a ruling that 
would allow her to resume her plan to 
care for the children she loves. 

********

After spending several years living 
abroad, “Amy” and her 6-year-old son 
“Logan” returned to the Chicago area 
in order for Amy to address some of 
Logan’s well-documented behavioral 
issues. At a backyard barbeque get-

together with the family of Amy’s long-time boyfriend, Eddie, Logan 
started playing with the chain used to secure the patio furniture. When 
the chain kept falling off, Logan asked Eddie to help him hold it in place 
and close the padlock on it. The party guests considered this a game—ev-
eryone was joking and laughing about it. 

The fun quickly dissipated a few weeks later, when Logan told an exag-
gerated version of events to a teacher. A DCFS investigator showed up, 
accusing Amy and Eddie of abusing Logan through “tying/close con-
finement.” DCFS compelled Amy to move out of the home and live 
separately from Logan for approximately two months. DCFS indicated 
Amy and Eddie for abusing Logan. Suddenly, Amy’s career as a freelance 
interpreter with Early Intervention was threatened. 

Fortunately, Amy found the Family Defense Center, and Amy and Eddie 
were able to secure pro bono legal counsel. They were represented at the 
DCFS hearing by Tiffany Woodie, partner at Neal Gerber & Eisenberg. 
After a full evidentiary hearing, Amy and Eddie were finally exonerated 
as the administrative law judge recognized that DCFS cannot label care-
takers as child abusers for an incident that was clearly an innocent game.

************

“Melanie” is a licensed practical nurse looking for work with agencies 
that provide pediatric care. Her long-time boyfriend, “Christopher,” is 
a deputy sheriff who has provided safety seminars at area schools. For 
several years, Melanie’s 14-year-old son, “Bryce,” has received psychiatric 
treatment at Children’s Memorial Hospital for his physically aggressive 
outbursts. In 2009, Bryce admitted to having fabricated a claim that 
Christopher had hit him. In February 2012, Bryce had an outburst when 
his father announced that Bryce’s Play Station would need to be sold to 
pay for extra classes Bryce needed due to his failure to submit homework. 
Bryce physically shoved his father and pushed his mother. When Chris-
topher intervened in an attempt to subdue Bryce, the boy responded by 
punching and kicking Christopher in the face. The next day, Bryce lied 
about the incident, telling teachers that Christopher had slammed him 

1  Names in this column have been changed to protect client confidentiality or 
initials are used.

to the floor and punched him. DCFS was called. 

The Family Defense Center does not object to DCFS Hotline calls when 
teachers genuinely believe a parent or caregiver has harmed a child. What 
we can’t believe is that DCFS refused to listen to two key witnesses who 
could explain the child’s condition. Even though Bryce later admitted to 
his psychiatrist that Christopher had not slammed him or punched him, 
DCFS investigators: (1) never called the psychiatrist; (2) refused to return 
calls from the Family Defense Center; (3) ignored the written documen-
tation the FDC submitted; and (4) then indicated both Melanie and 
Christopher without providing them the “Administrator’s Conference” 
they were entitled to under the constitution to prevent the possible ruin 
of their careers. 

Two days before the scheduled evidentiary hearing, DCFS agreed to vol-
untarily unfound the indicated findings against Melanie. We can’t believe 
an appeal is necessary to get DCFS investigators to do the minimum 
requirements of their jobs.

*****

Parents of special needs children already have a lot to worry about with-
out having to contend with a child welfare investigation when a child has 
an innocent accident in the home. “Guillermo” and “Maria” had this 
experience when their 3-year-old autistic son, “Orlando,” slipped out of 
their sight for two minutes when an unannounced relative came to visit. 
Orlando managed to climb up onto the bathroom sink and burn his feet 
in hot water. Gilberto and Minerva rushed Orlando to the hospital. The 
treating physicians agreed that their account of Orlando’s accident was 
consistent with his injuries. But one physician called the DCFS Hotline, 
concerned that Gilberto and Minerva—both Mexican immigrants and 
non-English speakers—weren’t diligent enough in supervising Orlando. 
Orlando’s in-home therapists were outraged to learn of the investigation, 
because they considered Gilberto and Minerva exemplary parents adroit 
at regulating Orlando’s behavior. Despite their knowledge of Orlando’s 
condition, the DCFS investigator refused to speak with the therapists. 
Fortunately, with the FDC’s representation, Administrative Law Judge 
Mary Lund found the incident to be the result of an accident. She issued 
an opinion recommending the indicated findings be expunged, which 
the DCFS director affirmed.

************

Sometimes DCFS intervenes even when our clients are doing absolutely 
everything they should be doing to care for their children. “Delia” sought 
medical attention and was hospitalized for depression after becoming 
pregnant with twins. Even though the DCFS investigator was unable 
to find evidence suggesting Delia’s son was anything but safe, happy and 
healthy while in her care, the agency decided that Delia’s depression-like 
symptoms before her hospitalization necessarily created an “injurious en-
vironment” for her son. It took a full evidentiary hearing but the DCFS 
administrative law judge agreed, holding the “mere fact that [Delia] has 
a mental illness is, in itself, not sufficient to establish that [she] created 
an injurious environment.” In fact, Delia “acted appropriately in seeking 
medical assistance . . . and made affirmative efforts to protect her child.” 

************

There is a word for presuming a mental health condition causes mothers 
and fathers to be inadequate parents. It’s discrimination. We can’t believe 
DCFS discriminates based on assumptions about mental illness. We see 
too many cases of rank bias, however, to stop our eyes from popping out 
at each new story.

Can You Believe This? (With A Mental Health Twist!)
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claimed she was unfit, unwilling or unable to care for Rico; and no 
one claimed she had violated the order of protection under which 
Rico had been returned home. Nevertheless, without a motion 
pending before the court and over the objections of Rico, Bernadine, 
and DCFS, the juvenile court decided to change the dispositional 
order that had sent Rico home and, instead, sent Rico back to DCFS 
custody, at age 15, for the third time in his life. 

At the hearing, Bernadine’s court-appointed attorney cross-exam-
ined the DCFS caseworker in a hostile manner as to her offer of in-
tensive in-home services for the family. When it came time to argue 
for a remedy in light of the evidence presented, her attorney asserted 
that while Bernadine wanted to keep custody of Rico, he didn’t be-
lieve that doing so would be in her “best interests.” [Attorneys are 
required to abide by their clients’ objectives rather than to argue 
about their own views of what their clients “should” want.]

Relying on a dual-role appointment as both attorney and “guard-
ian ad litem,” Rico’s attorney also argued against Rico’s wishes to go 
home after the hospital stay, asserting it was not in his “best inter-
ests” to go home. 

No evidence as to where Rico would be placed was presented. In-

deed, the court did not even wait for a discharge report from the 
psychiatric hospital or demand that psychiatric experts present testi-
mony as to Rico’s current diagnoses and appropriate placement. The 
court’s ruling that relegated Rico to DCFS care for the third time is 
short, reading in its entirety as follows:

“There is a safety issue involved if Rico were to be returned 
home without anything else being done. And because of that, 
somebody could get hurt. I’m not sure it’s Rico. I’m not sure if 
it’s Rico’s mother. I don’t know if it’s Rico’s grandmother. But 
somebody could get hurt. I don’t think it’s in anybody’s best 
interest to return him home. So I’m going to vacate the order of 
protection and return him to the custody of DCFS.” 

In order to send a child to DCFS guardianship, Illinois statutes pro-
vide that the court must find a parent to be “unfit, unwilling, or un-
able” to care for the child. This requirement is not just good policy, 
the FDC considers it an essential legal protection that is, Bernadine 
argued, backed by the due process clause of the Fourteenth Amend-
ment to the United States Constitution. In Rico’s case, the juvenile 
court did find Bernadine to be “unable to care” for Rico. But that 
finding is not based on evidence of any inability on Bernadine’s part 
but solely on Rico’s condition. Under the juvenile court’s rationale, 
potentially any child whose case has already come to the attention of 
the juvenile court could be removed from his parent’s custody due to 

Illinois Supreme Court Chief Justice Thomas Kilbride addresses National Reuinification Day audience. FDC Executive Director Diane Redleaf is at 
the table.

Appellate Court
continued from page 1
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his own special needs and behaviors over the objection of the parent 
and without evidence of any serious default by the parent. 

Bernadine filed an appeal of the order to sent Rico back to DCFS 
custody for the third time in his life. But her appellate case was near-
ly dismissed before the Family Defense Center breathed some life 
into the interesting and important issues the case presents.

On November 22, 2011, Bernadine’s appointed appellate law-
yer filed an Anders/Finley motion in the appellate court. The filing 
showed that he believed there was no argument to be made against 
the order that declared Bernadine unable to care for Rico and that 
sent him back to DCFS custody for the third time. On December 2, 
2011, the appellate court gave Bernadine one month in which to tell 
the court why she thought there was merit to her appeal, otherwise 
it might affirm the juvenile court’s decision without providing her a 
new lawyer in place of the one who claimed there were no arguments 
to make in her case.

Family Defense Center Executive Director Diane Redleaf agreed to 
look at the court record, suspecting that at least one presentable legal 
argument could be made given the “no-fault” status of the case when 
it began. 

When Ms. Redleaf looked at the court record, thin and peremptory 
though it was, she saw a number of possibly winning arguments 
there. There was no consideration of the options DCFS offered 
to keep Rico in his home; the procedures the court followed were 
woefully deficient; Rico’s right to have an advocate were given short 
shrift; and Bernadine’s appointed lawyer 
had committed obvious ethical breaches 
in advocating against Bernadine’s objec-
tives at the hearing. Seeing that the record 
could support arguments on each of these 
points, the Family Defense Center filed 
a reply to the motion Bernadine’s lawyer 
had filed and offered to argue the case he 
believed had no merit, as long as the ap-
pellate court appointed her to the case.

The appellate court, on January 13, 2012, 
granted Ms. Redleaf leave to file her ap-
pearance on Bernadine’s behalf as her 
court-appointed attorney. 

This order appointing the FDC to rep-
resent Bernadine proved to be only the 
beginning of a battle to vindicate Ber-
nadine’s rights to a fair process for con-
sideration of her right to keep custody 
of her son. Once Bernadine’s trial lawyer 
learned of the argument she was making 
in the appellate court, he asked her if she 
wanted him to withdraw his representa-
tion in the juvenile court. She said she 
did, because he hadn’t been arguing for 
her interests. 

After learning that Bernadine would be 
without an attorney in the juvenile court, 
Ms. Redleaf offered to step in if the court 
would appoint her (and pay for her rep-

resentation at the rate of $75.00 per hour that court-appointed at-
torneys generally receive in these cases). 

On February 14, 2012, the juvenile court let Bernadine’s lawyer 
withdraw. But the State’s Attorney suddenly demanded, for the first 
time in more than 22 months of proceedings, that Bernadine com-
plete a new affidavit to show she was indigent and entitled to a court-
appointed attorney. Notably, not one party to the juvenile court pro-
ceedings had previously raised an objection to Bernadine’s right to 
appointed counsel when the counsel had been arguably ineffective 
and had failed to present arguments on her behalf. But as soon as a 
more aggressive attorney (Ms. Redleaf ) appeared on the scene, three 
attorneys and the court itself turned against Bernadine on the issue 
of her continuing entitlement to legal support. 

While Bernadine’s income had barely changed since the juvenile 
court case started in 2010 and her expenses had increased, the ju-
venile court on February 23, 2012, found her no longer entitled to 
appointed counsel. 

On March 1, 2012, the FDC filed its 50-page opening brief and 
Prof. Mark Heyrman, the director of the University of Chicago Law 
School’s Mandel Clinic, himself a highly-regarded mental health law 
specialist, filed an amicus brief on behalf of seven organizations, in-
cluding two national organizations, supporting Bernadine’s right to 
maintain custody of her son rather than have him taken from her in 
order to access mental health treatment. The supporting groups are: 
Mental Health America of Illinois; the National Coalition for Child 
Protection Reform; the Judge David L. Bazelon Center for Mental 
Health Law; the Legal Assistance Foundation; Health and Disability 
Advocates; Equip for Equality; and the Chicago Coalition for the 
Homeless. Final briefing concluded on May 10, 2012, and oral argu-

ment before the Illinois Appellate Court 
was held on June 21, 2012. 

On July 27, 2012, just as this newslet-
ter was going through the final stages 
of preparation, the Appellate Court af-
firmed the decision that sent Rico back 
to DCFS care. The rationale for the 
decision is that the juvenile court knew 
the record and had broad discretion to 
return children to care even without a 
written motion making that request. 
While agreeing that a child’s mental 
health condition isn’t sufficient to take 
the child from a fit parent, the Appel-
late Court relied on the prior history 
of the case to conclude that the history 
of orders in the case made the principle 
that fit parents get to keep custody inap-
plicable to Bernadine’s and Rico’s pleas 
to remain together as a family. And the 
decision also concludes that Bernadine’s 
lawyer was not ineffective because none 
of the steps he was alleged to have failed 
to take would have made a difference to 
the outcome.

The FDC is weighing its options for 
further review. Stay tuned, for it is 
likely that the last word on Bernadine’s 
and Rico’s case has not yet been writ-
ten by the Family Defense Center or the 
courts.

Appellate Court
continued from page 12

FDC board member Stephanie Crockett-McLean inspires 
audience with story of fighting for her family in the Illinois 
Supreme Court.
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Trinity Irish Dancers perform at National Reunification Day.

healing attachments the children need. For example, when Rico was 
taken into DCFS custody, his mother’s enrollment of him in the 
mentoring program “100 Black Men” ended too, and was not re-
placed with any positive support program. Rico missed a full semes-
ter of school while DCFS moved him from hospital to foster home. 
While his mother had given him intensive tutoring to keep him at 
grade level, that too stopped when DCFS became his legal parent. 

What could replace the no-fault dependency system? I recommend 
the following to make the current system more responsive to the 
needs of the children and the families now handled as “no fault” 
dependency cases:

1. Eliminate the loss of legal custody for the parent. Instead 
of dispositional orders that have an “unable/able” dichotomy, 
create a category of “able parents in need of occasional out-of-
home placement supports.” And then enable these parents to 
be decision-makers as to when the child should be placed out 
of their home with options as to the type of placement needed.

2. Move no-fault dependency cases into mental health courts 
rather than juvenile courts. This may be easier said than done, 
because neglect is often also alleged in these cases initially. But if 
the case is not a true abuse or neglect case, it does not belong in 
juvenile court. More intensive “screening out” and diversion of 
these cases to mental health court and services is needed.

3. If a petition is allowed in the juvenile court, allow parents 

to remain educational decision-makers and medical care 
decision-makers for their children, instead of removing their 
rights and replacing their decision-making authority with 
DCFS administrators’ authority.

4. Eliminate the rigid lines of service delivery between foster 
care and post-adoption services so that children who are in 
foster care can easily get in-home services with their families 
even when their children are out of their homes and transition-
ing back.

5. Take seriously the need for strict review of every no-fault 
case within six months to ensure a meaningful “best interests” 
determination occurs as the law currently requires. 

6. Stop demanding cookie-cutter services for parents (therapy 
for parents, non-specific parent coaching by persons who are 
not well-versed in the care of children with mental illness).

7. As long as the no-fault system remains intact, provide detailed 
notice to parents so they can make an informed choice as to 
whether they want to give up their legal rights to custody and 
all decision-making rights that come with the right of custody.

Ultimately, the needs of children with severe psychiatric issues will 
only be met if the children’s mental health system increases access 
to services and if it no longer is acceptable to demand that parents 
surrender custody of their children in order to access these services. 
Ending the no-fault dependency jurisdiction of the juvenile court, 
and creating in its place a category of “children in need of mental 
health services,” would be a very positive step: it would enable chil-
dren to access treatment they need and reduce the trauma to their 
parents and family members in the process.

Let’s Stop
continued from page 4
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petition that Sally had neglected Amy when she refused to let her re-
turn home after her hospitalization. That petition was subsequently 
amended, however, to allege no-fault dependency instead of neglect. 
The juvenile court held an adjudicatory hearing, and entered a no-
fault dependency order that made Amy a ward of the court and 
placed her with DCFS, all the while affirming that Sally was not 
responsible for Amy’s dependency.

With this finding in hand, the FDC successfully argued to the 
DCFS administrative law judge in Sally’s expungement appeal that 
the indicated finding against her should be expunged. The FDC as-
serted that all of the necessary elements of res judicata were present 
and therefore expungement was required. The res judicata doctrine 
prevents a tribunal from re-litigating issues involving the same par-
ties that are settled in final orders of other courts.

First, the juvenile court’s order finding Amy to be a dependent mi-
nor through “no fault, neglect or lack of concern” by Sally, having 
not been appealed within 35 days, constituted a final judgment on 
the question of whether Sally neglected Amy by refusing to allow 
her back in the home after her violent outburst. See Downing v. Chi-
cago Transit Authority, 162 Ill. 2d 70, 73-74 (1994) (discussing the 
three requirements for the res judicata doctrine to apply). Second, 
there existed an identity of cause of action between the juvenile court 
proceeding and expungement appeal because, as DCFS admitted in 
moving for stay under DCFS Rule 336.110(a)(1), the juvenile court 
case was “based on the same facts as the administrative expunge-
ment appeal.” Third, the juvenile court proceeding involved the 
same parties and/or their privies as Sally’s expungement appeal. Sally 
was the parent-respondent in juvenile court and the appellant in the 
expungement appeal. Similarly, DCFS and the State’s Attorney both 
represented the same legal interest—the State of Illinois. See Altair 
Corp. v. Grand Premier Trust & Inv., 318 Ill. App. 3d 57, 63 (2d 
Dist. 200) (“For the purposes of res judicata, parties who adequately 
represent the same legal interests are in privity.”). 

The juvenile court’s finding of “no neglect” thus effectively barred 
DCFS from re-litigating the issue of whether Sally had neglected 
Amy. Indeed, as the Center successfully argued, allowing DCFS to 
re-litigate this issue would have contravened the interests the doc-
trine of res judicata was developed to protect. See Hudson v. City of 
Chicago, 228 Ill. 2d 462, 462 (2008) (recognizing that res judicata 

serves to promote judicial efficiency, protect a litigant from harass-
ment, protect the public from multiple litigation, and avoid burden-
ing the courts and litigants with duplicative litigation).

The administrative law judge’s decision meant that the indicated 
finding would be expunged from Sally’s record and that Sally would 
be able to continue to work in a child care field. It also affirmed that, 
like so many parents in Sally’s position, allegations of abuse and ne-
glect are inappropriate when they are based on actions those parents 
took to protect themselves and their families from the outbursts of 
children struggling with mental health and behavioral issues. 

Sadly, too many parents must go through months, even years, of 
legal proceedings to clear their names from the wrongful allegation 
of child abuse or neglect arising from their own child’s mental health 
issues. Fortunately, though, there are strong legal doctrines like res 
judicata available to vindicate parents who should not have to prove 
they are not at fault more than once.

The juvenile court’s finding of 
“no neglect” thus effectively 
barred DCFS from re-litigat-
ing the issue of whether Sally 
had neglected Amy.

Res Judicata
continued from page 9

the pediatrician outlining his concerns about the baby’s health, as 
Rena had brought the baby to the hospital the week prior, where 
he was pronounced healthy. Rena presented the pediatrician’s note 
to the hospital staff at the hospital when she arrived. However, one 
staff member mistakenly thought that the note was a list of issues to 
which Rena had failed to attend, and called DCFS.

When DCFS Investigator Amy Grace arrived, the baby’s treating 
physicians all told her that there was no need for an investigation. 
Ignoring these statements, Ms. Grace repeatedly expressed her con-
cerns that Rena did not possess the cognitive abilities to adequately 
care for her child. Ms. Grace opened an investigation for “medical 
neglect” and also forced Rena to comply with a safety plan, which 
dictated that the baby would have to live with family friends, and 
that Rena could not spend the night in the friends’ house with the 
baby.

Shortly after Rena contacted the FDC, the FDC was able to estab-
lish Rena’s Dupuy child care worker status based on her focus in pe-

diatric nursing and child development. The Family Defense Center, 
primarily through the dedicated work of law fellow Desmond Kid-
ney, represented Rena at a DCFS administrator’s conference, which 
she was provided due to her Dupuy child care worker status, where 
it was determined that the evidence did not support an indicated 
finding of abuse, and the investigation against Rena was unfounded.

Sadly, in both of these cases, DCFS tore families apart shortly after 
the birth of a new baby simply because of mistaken assumptions 
about the parents’ mental health or cognitive functioning. Although 
the clients in both cases were eventually exonerated, due to support 
by their own treating physicians and therapists as well as legal advo-
cacy by the FDC and our pro bono attorney, it is unacceptable that 
DCFS investigators ignore the statements and testimony of licensed 
doctors and, instead, substitute their own unqualified assumptions 
as to a parent’s mental or cognitive abilities as the primary reason to 
launch an investigation. A more just child welfare system would take 
mental health concerns seriously, but not second guess the experts 
whose opinions the system must consider if it is to make sound deci-
sions about children and families.

Unsupported Assumptions
continued from page 5
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Sometimes cases lawyers handle become more than just cases—
the cases become causes. So it has become for me as to the 

appellate and juvenile court work I have done on behalf of Ber-
nadine L. I hadn’t wanted to take on either her appellate or her 
juvenile court cases for a host of good reasons—reasons I told Ber-
nadine more than once in the year preceding my decision to go 
look at the appellate court record to see what had happened when 
her son Rico was sent back to DCFS custody in September 2011. 

I knew the case would be exhausting—it has been. I’ve spent hun-
dreds of hours on the case since I first looked 
at the court record in December 2011. I knew 
the case would be challenging—it has been. I 
knew the case would raise a hornet’s nest of 
issues—it has done that and still does, as we 
continue to press for a stricter reading with 
the Juvenile Court Act and an understand-
ing of children’s best interest that does not 
presume children will do well in state care. 
I knew we might not win and now I know 
that we have not won—yet; the struggle for 

justice continues. I also knew, regardless of whether we got court-
appointed in either the juvenile court or the appellate court, we 
were unlikely to be adequately compensated for the work we did 
on Bernadine’s behalf. I knew that the case might make me want 
to tear out my hair over the lack of access to services Rico needed 
and over unreasonable demands DCFS invariably makes against 
parents, no matter the reasons for the child’s removal from the 
parent. I knew I would be battling a bureaucratic system that 
hasn’t been designed to address the needs of children with serious 
mental health challenges, even if those challenges were ones that 
the child welfare system either caused or had been aware of from 
the earliest years after the child’s birth. I also knew I needed help 
understanding the mental health system, the special education 
cases and Medicaid law to do these issues justice in a case of this 
nature (which is why I sought out support from Mark Heyrman 
and special education lawyers Michael O’Connor and Deborah 
Pergament, and enthusiastically welcomed advice from psycholo-
gists Jeanne Beckman and Phyllis Rubin). 

What I didn’t know when I took on Bernadine’s case is how re-
warding it would be to have the opportunity to represent a dedi-
cated parent who has been battling for her son for over a decade. I 
didn’t know how wonderful it would feel to have a client stand up 
for me in the face of caseworkers who have insulted me, sneered 
at me and refused to speak to me. I didn’t know I would come to 
see Bernadine and her family as heroes with unflagging patience 
and dignity in the face of unreasonable treatment of their own 
interests and Rico’s. 

All this is why sometimes it is a great privilege to be a lawyer even 
in a case as hard, as time-consuming, as acrimonious, and as chal-
lenging as Bernadine’s case. 

Toni Hoy has so eloquently explained how she has carried on in 
the face of bigger challenges than writing a brief or standing up 
to a crowd of hostile adversaries in a courtroom. She said that her 
son, to whom she dedicated her powerful story, “through no fault 
of his own, struggles with regulating every emotion, every day.” 
She concludes that, “On my worst day, it’s still easier to be me.”

So, too, when I feel exhausted by a day of battling unreasonable 
caseworkers and a court system that sometimes seems indiffer-
ent to the families it is supposed to serve, I remember that my 
headaches as a lawyer are nothing like the heartache of the family 
members we help who are living each day with the loss of their 
essential rights to live together as a family, and who still carry on 
with hope and courage. And that helps me too to carry on. 

Yours in the quest for justice,

Diane

Message from the Executive Director

Sometimes the Cases Lawyers Don’t Want to Touch Can be The Most Rewarding


