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Ashley M. v. DCFS: Class Action Lawsuit 
Seeks to End DCFS’s Continued Use of 

Allegation 60 “Environment Injurious” 
As a Basis for Finding Child Neglect

By Melissa L. Staas

On September 3, 2013, the Family Defense Cen-
ter, along with co-counsel Michael T. Brody and 
Precious Jacobs from Jenner & Block, filed a class 
action complaint in the Illinois Circuit Court of 
Cook County, Ashley M. et al. v. Ill. Dep’t of Chil-
dren & Family Servs. and DCFS Director, 2013 
CH 2027. The suit asks the court to enjoin DCFS 
from continuing to use the legally void allegation 
of harm, Allegation 60, also known as “environ-
ment injurious,” to investigate and “indicate” Illi-
nois parents and other caregivers as guilty of child 
neglect. This is a suit that the Center should not 
have been compelled to bring, because all three 
branches of government had already declared 
Allegation 60 to be invalid (as discussed below). 
DCFS itself estimates that it indicates over 13,000 
findings under Allegation 60 annually, and it con-
tinues to use a legally void allegation to place the 
names of Illinois parents and caregivers into the 
State Central Register (SCR) as child neglectors.

Because so many persons continue to be wrongly 
investigated and indicated for the invalid Allega-
tion 60, the Ashley M. lawsuit has the potential to 
impact thousands of parents and caretakers who 
have been blacklisted by DCFS and have expe-
rienced DCFS’s inappropriate intervention in 
their family life. Additionally, through proposed 
reforms to DCFS rules and procedures—reforms 
the FDC has been able to suggest to DCFS due 
to the thoughtful policy drafting by Sara Block, 
whose work with the FDC is funded by a Joseph 
A. Flom Incubator Grant1—the litigation may 

1  Sara Block previously received a Skadden Fellowship to 
work at the Legal Assistance Foundation on cases in the 
intersecting area of domestic violence and child welfare. 
The Joseph A. Flom Incubator Grant is a new grant pro-
gram established by the Skadden Foundation in recogni-
tion of partner Joseph A. Flom, and is available to previ-
ous Skadden Fellows to enable them to continue to work 
in a project related to their previous fellowship. 
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It takes a historic team to win a landmark victory for Julie Q (center)! Pictured here are (l to r) Darren Fish, 
Liz Butler, Ajay Atavale, Sara Block, Steven Pick, Julie Q., Precious Jacobs, Michael T. Brody, Melissa Staas 
and Richard Cozzola. Julie Q.’s Illinois Supreme Court victory declared Allegation 60 void, but unfortu-
nately, DCFS continues to use it, so new litigation (Ashley M. suit described below) had to be filed.
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First Ever Theater Benefit on January 23 (Recep-
tion, Performance of Rebecca Gilman’s New Play 
Luna Gale, and Discussion) Gives Center a Chance 
To Showcase Its Work Helping Families in The Child 
Welfare System

Center Board Member Deborah Pergament 
(pictured above) took notice when she read a 
description of the Goodman Theatrre’s season’s 
offerings. Included in the featured theatrical 
events was a new play by noted Chicago-area 
playwright Rebecca Gilman. The description 
of this particular play piqued her interest right 
away: Caroline, a veteran social worker, thinks 

she has a typical case on her hands when she meets 
Peter and Karlie, two teenaged drug addicts ac-
cused of neglecting their baby. But when she places 
their infant daughter in the care of Karlie’s moth-
er, Caroline sparks a family conflict that exposes 
a shadowy, secretive past—and forces her to make 
a risky decision with potentially disastrous conse-
quences. Powerful and arresting, Luna Gale is a 
heartbreaking and unforgettable tale of love and 
betrayal.

Soon after, the plan for the Center’s first ever 
theater benefit took shape. The Goodman 
Theatre graciously accepted our offer to pro-
vide commentators on the provocative play 
for an after-play discussion. At the panel, Ms. 
Pergament will be joined by fellow FDC board 
member, psychologist Dr. Patricia Jones Bless-

man, and attorney Kent Dean, who has rep-
resented many parents in juvenile court cases 
and DCFS hearings. Dr. Blessman also made 
special arrangements for Magani Catering to 
serve organic vegan appetizers (that meat lovers 
love) at the pre-theater reception.

The event is co-chaired by K.L.E.O. Found-
er and Executive Director Torrey Barrett, 
Tracey Scruggs Yearwood, and Elissa Hamid 
Efroymson. Ticket prices start at $50 for our 
young professionals, $75 for regular admis-
sion (including the reception which begins at 
6:00 p.m. in the Goodman Theatre lobby). 
Sponsorships beginat $250. Tickets must be 
purchased by January 6 to guarantee seating. 
Please go to www.familydefensecenter.net and 
click on the green ticket to order your tickets.

Perceived Uptick in Statistics on Child Deaths Leads 
to WBEZ/Chicago Sun-Times Focus on DCFS; Center 
Director Diane Redleaf Discusses DCFS Policy Direc-
tions on Radio Show “848”

Child deaths due to abuse or neglect are re-
portedly increasing, according to recent media 
reports. A large part of the increase, however, 
is due to reclassification of co-sleeping deaths 
as due to neglect, not accidents. As a result, the 
number of cases in which DCFS had some pri-
or involvement in the case has also increased.

Focusing on the increasing death reports, the 
Chicago Sun-Times and WBEZ radio ran an 
extensive series on DCFS. On November 15, 
2013, a major story was published and DCFS 
Director Richard Calica resigned the same day 
for health reasons. Suddenly, the media was 
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The Pergament family celebrates Dr. Eugene Pergament’s Lifetime Achievement Award at Sept. 22 Gala. 
(From left to right, Paula Pergament, Deborah Pergament, Geraldine Glazier Pergament, Eugene Perga-
ment, Rachel Pergament.)
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By: Angela Inzano 
Staff Attorney and Policy Project Coordinator

Every day, the Family Defense Center at-
torneys and staff learn about cases in which 
DCFS’s involvement is so absurd and out of 
line that it is beyond belief. See p. 19 (Can 
You Believe It?). We also realize that there are 
many more cases that raise the same issues 
and concerns which never come to our at-
tention. When we see this sort of pattern, we 
ask ourselves: “How can we help the great-
est number of people with our limited re-
sources? And how can we stop the practices 
that are causing us to expend our resources 
to help families one at a time?”

The Family Defense Center has decided that 
direct legal representation, systemic legal 
challenges, state-wide policy reform advo-
cacy, and community and client legal educa-
tion are all necessary strategies to stop poli-
cies and practices that cause absurd case of 
DCS overreaching to continue to pour into 
our offices. The Center initiated a policy 
advocacy program in 2009 and has been 
negotiating with DCFS for positive policy 
changes since then. The Family Defense 
Center is proud that, for the first time since 
2009, the Center will again be promoting an 
affirmative legislative agenda in 2014, work-
ing with other advocacy groups and our gov-
ernment relations consultant Phil Milsk. As 

we have done with the support of the Field 
Foundation in 2013, we will also continue 
to respond to other policy proposals, giv-
ing support to legislative positions that we 
believe will improve the lives of our client 
community and offering amendments to 
improve proposals that may be problematic 
but can be adapted to meet objections we 
might have.

Our affirmative agenda allows us to incor-
porate what we learn about the system ev-
ery day from our direct legal representation 
into what ideally will be long lasting policy 
changes that will come full circle and assist 
in our direct representation of clients.

This year, the Family Defense Center will 
be proposing four bills, outlined below. We 
look forward to working with law makers to 
establish a fairer and more just child welfare 
system in Illinois.

Differential Response of Investigations

In 2009, DCFS went to the General As-
sembly with a proposal for a differential 
response program which would allow for 
diversion of cases into community-based 
services. Services would take the place of a 
child protection investigation and a poten-
tial indicated report, which could have the 
Catch-22 impact of preventing parents from 
working with children and supporting their 
families. Sen. Mattie Hunter was the lead 
sponsor of the legislation that had the full 
backing of DCFS at the time. This diversion 
program is particularly appropriate where 
poverty (inadequate shelter, food, clothing) 
caused the presenting problems that led to 
a DCFS Hotline call. Indeed, the Center 
supported the expansion of the differential 
response program. Legislation creating a 
5-year pilot project, with a control group re-
search study, was adopted with the support 
of the FDC and other advocacy groups. In 
2012, however, midway through the pilot 
project, it was suddenly discontinued. No 
report has yet been issued as to the results 
of the study so far. The end of the program 
was not due to any flaw in the program but 
due to across-the-board budget cuts which 
fell heavily on all in-home services to fami-
lies. Even though some cuts in intact services 
were later restored, the differential response 
program was not reinstated.

This year, we will be working with Sen. 
Hunter on renewed legislation which would 

restart the program for an additional three 
years. We plan to ask for language about 
periodic reporting of the results and imple-
menting it as a permanent program after 
three more years.

Formalized Safety Plan Tracking

Many families come to us after they have 
been told that (1) there is a child abuse or ne-
glect investigation against them and (2) they 
have no choice but to separate from their 
children during the investigation under the 
threat that if they do not so, DCFS will put 
their children with strangers in foster care. 
This practice of demanding that children 
leave the care of their parent and be placed 
temporarily with a friend or relative during 
the investigation is called a “safety plan. ” The 
Family Defense Center maintains that this 
use of threats to secure safety plans operates as 
a way of circumventing the requirements of 
due process and creates a “shadow foster care 
system” that operates below the radar of pol-
icy makers. In order to hold DCFS account-
able for the placements of children outside 
the homes of their custodial parents, some 
tracking of these plans is necessary. Current-
ly, safety plans are not tracked in any formal-
ized way by DCFS; safety plans maintained 
only in individual case files and not centrally 
monitored by DCFS. Some safety plans are 
not even put in writing or reviewed by super-
visors within DCFS. While DCFS policy it-
self requires safety plans to be reviewed every 
5 days, there is no formal mechanism to in-
sure that: safety plans are regularly reviewed 
by a supervisor, end quickly, are supported 
by reasonable suspicion that the parent has 
committed abuse or neglect, or that they are 
no more intrusive than is necessary to pro-
tect the child from a genuine threat of harm. 
Due to the lack of central tracking of safety 
plans, there are no numbers available as to 
how many safety plans are implemented each 
year, what conditions they require the family 
to adhere to, or how long they are in place. 
Estimates attested to by DCFS officials have 
ranged from 2,000 to 10,000 safety plans per 
year. Given that these plans deprive parents 
of their constitutional right to live with their 
children, it is essential that DCFS should, at 
the very least, keep track of them.

Therefore, the Center is proposing legisla-
tion that would require DCFS to track safety 
plans so that policies can be established to 

The Family Defense Center Promotes Affirmative 
Legislative Changes in 2014

Staff attorney Angela Inzano wears many 
hats—including a Mrs. Santa Claus hat.  Here 
she is pictured at the Loyola GOLD Alumni 
Board and Alumni Relations “Breakfast with 
Santa” on December 14, 2013.  Santa Claus 
is Angela’s boyfriend and loyal Family Defense 
Center supporter John Bigane. (Photo courtesy 
of Loyola Alum Chandler West).
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In this special issue, the Family Defense Center begins its discussion 
of many ways in which the child welfare system overreaches to sweep 
in families who should not be the targets of child abuse or neglect in-
vestigations. Sometimes, there may be a genuine public health issue, 
a mental health issue, or a genuine family problem, such as domestic 
violence, but child protection intervention does not address the un-
derlying problem or may make it worse. The three areas discussed in 
this issue are: (1) “environment injurious” allegations that target 
families with alleged issues of domestic violence, mental health, sub-
stance abuse and other alleged neglect, without a clear limitation 
as to when neglect should be found due to the parent’s disregard of 
his or her duty of care toward the child (Article p. 1); (2) failure 
to thrive, involving cases in which a low weight or failure to gain 
weight leads to a Hotline call; in too many of these cases there is a 
failure to distinguish organic from non-organic causes for low weight 
or failure to gain weight (Article p. 9) and (3) Factitious Disorder 
by Proxy (also known as Munchausen’s Syndrome by Proxy) (article 
p. 6), which, like “failure to thrive” is a rare condition that is subject 
to misuse by child protection authorities. In the next issue of this 
newsletter, the Center will discuss its work in two additional areas of 
DCFS overreaching: inadequate supervision cases and allegations of 
“risk of sexual injury,” which are both areas in which the Center has 
active litigation.

In addition to this focus, this issue includes three short articles about 
the Center’s new National Advocacy Project.

protect families from plans that are unnecessarily restrictive or of in-
definite duration.

“Fairness” in Indicated Findings Maintained in the State Central 
Register

Many of the cases we handle on a daily basis involve “indicated” find-
ings that are registered for lengthy periods of time even though the 
parent has addressed the problems that caused the indicated finding 
to be registered. Rather than punitively maintain their names on the 
list of child abusers and neglecters, we believe that the child abuse 
and neglect register should be tailored to allow individuals to have 
their names removed if they complete services, if they can show the 
indicated finding is inequitable, or if the penalty for the offense they 
have allegedly committed is simply too long. The FDC aims to ad-
dress these issues through comprehensive new legislation.

The first part of the proposed legislation contains language that would 
require DCFS, by rule, to reduce the retention periods, for those of-
fenses which are based on poverty-related circumstances, to two years 
or less rather than the current minimum five year findings.

The second part includes language that would require DCFS, through 
rules it would be required to adopt, to set up a conditional expunge-
ment program for individuals who complete services after they had 
been indicated for abuse or neglect demonstrating that they have rem-
edied the circumstance that led them to have an indicated report. The 
final part of the proposed legislation includes a process for individuals 
to request clemency from the Director and be taken off the State Cen-
tral Register by showing some “good cause” including, but not limited 
to, new evidence, rehabilitation, or exoneration in another forum. For 
some individuals facing 20 or 50 years on the State Central Register, 
the ability to have their name removed could be life changing, en-
abling them to return to careers from which they were barred by virtue 
of an indicated finding that should not be maintained.

Educational Surrogates in Dependency Cases

A final Center initiative addresses a problem families face if their chil-
dren come to the attention of the juvenile court due to the child’s 
psychiatric condition. If DCFS assumes custody of a child based on 

the child’s need for residential placement or other out of home care 
(because the child has a serious mental health condition and may be 
a danger to his family), the parents typically lose the ability to direct 
the education of their child even though the parent may have been 
a very strong advocate for the child’s education needs under special 
education laws.

FDC Board Member Michael O’Connor had a recent case in which 
a mother had been advocating for educational services for her son 
and was proceeding to a due process hearing at the time DCFS took 
custody of her son. Suddenly, due to the DCFS intervention to pro-
vide the son a placement, the mother would have lost all rights as an 
advocate for her son’s educational rights and Mr. O’Connor’s abil-
ity to continue to advocate on behalf of the mother and child to 
obtain necessary educational services would have been lost. Based 

on this experience and other Center cases, we are 
working with Michael O’Connor and a network of 
concerned parents led by Toni Hoy on legislation 
that will make clear that the juvenile court may ap-
point the parent as the educational advocate (the 
“surrogate parent” as the term is used under special 
education laws). The goal is that the child should 
not necessarily lose their access to special education 
advocacy by their own parent if the child is taken 
into DCFS custody.

* * *

The Center’s wide-ranging affirmative policy agenda 
includes measures we hope will gain broad support. 
We anticipate ongoing discussion of these measures 
with DCFS and legislators concerned about DCFS 
legislative reform. We encourage our clients, sup-
porters, and professional colleagues to contact our 
legal staff about their experiences that relate to these 
initiatives and to help us to see our legislative agen-
da passed into law.

Legislative changes
continued from page 3

Center staff and board members join winner Diane L. Redleaf and her husband Anatoly 
Libgober at K.L.E.O. Angel Award Banquet on October 27 (from left Deborah Pergament, 
Diana Hansen, Angela Inzano, Ruth Bell Mejias, Diane Redleaf, Anatoly Libgober and Dr. 
Patricia Jones Blessman.
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On November 22, 2013, L.W. and her mother Bridgett J. filed suit 
in the United States District Court for the Northern District of 

Illinois against the Illinois Department of Children and Family Servic-
es (“DCFS”), the DCFS Director, and DCFS investigative employees 
who ordered the separation of mother and daughter after members of 
Bridgett’s family made false allegations concerning Bridgett’s mental 
health.

As soon as Bridgett learned of DCFS’s investigation against her, she at-
tempted to comply with their repeated unreasonable demands that she 
admit herself for psychiatric treatment. None of the psychiatrists or hos-
pitals she turned to would admit her for the care DCFS demanded, for 
she did not have the mental disorder DCFS proclaimed she had. That 
did not stop DCFS investigator, Defendant Brenda Simpson, from seiz-
ing L.W. from Bridgett and withholding her from Bridgett while Bridgett 
attempted to disprove the false allegations to DCFS’s satisfaction. Even 
after Bridgett was allowed contact with her daughter, she was restricted 
in exercising her custodial rights for eight months and could not be with 
her daughter without a third party supervising all parent-child contact.

Bridgett’s and L.W.’s long ordeal ended only after she found counsel at 
the Family Defense Center. All of the actions against her occurred with-
out affording her any process by which she could regain full custody of 
her daughter. DCFS never sought or secured a court order that would 
have authorized its ongoing intrusion into Bridgett’s and L.W.’s family 
life.

Now Bridgett and L.W., thanks to representation being provided by a 
team of Winston & Strawn lawyers led by Ronald Betman and includ-
ing Ethan McComb and Chris Wilson, are seeking justice through a 
six-count civil rights suit. The suit alleges that the DCFS seizure of L.W. 
from Bridgett violated L.W.’s fourth amendment rights to be free from 
“unreasonable seizures,” and violated both mother and child’s rights 
to due process in accordance with the Fourteenth Amendment to the 

United States Constitution. The subsequent restrictions on Bridgett’s 
access to her daughter also violated both mother and child’s due pro-
cess rights. In addition, because Bridgett is a both a social worker and 
a teacher, she had the right to have a heightened evidentiary standard 
applied to her case before she was “indicated” for child neglect. Not only 
did DCFS fail to apply this heightened standard, but it also indicated 
her for Allegation 60, “environment injurious,” after it was clear that 
DCFS had no authority to continue to use that particular allegation to 
label parents guilty of child neglect. (See Article p. 1 of this newsletter). 
With help of Center attorney Angela Inzano, Bridgett was able to clear 
her name from the Register months after her rights to custody of her 
daughter were restricted.

While L.W. et al v. DCFS is the seventh civil rights suit the Center has 
filed in federal district court in Chicago (and the fifth such suit filed with 
a major law firm as lead counsel), it is the first Center suit to raise claims 
of discrimination on the basis of perceived disability. Because DCFS 
acted against Bridgett and L.W. based on assumptions she had a men-
tal health disability that she did not have, DCFS’s actions are alleged to 
violate the Americans with Disabilities Act and the Rehabilitation Act.

“We are particularly pleased that Winston & Strawn has led the quest 
for justice for Bridgett and L.W. since Winston & Strawn attorneys 
have been at the forefront of our civil rights litigation efforts in Illinois. 
Thanks to the firm’s precedent-creating work on Hernandez v. Foster, re-
strictions on the rights of parents to care for their child cannot be treated 
as a voluntary agreement when the restrictions are coercively imposed, 
as they were in this case,” commented FDC Executive Director Diane 
L. Redleaf. “In addition, we are very pleased to be able to work with a 
firm like Winston & Strawn that has a depth of experience in disability 
discrimination cases.”

The case is now pending before Judge Harry Leinenweber. Docket No.: 
1-13cv 8463.

Monthly giving is 
easy, convenient, 
and gives our work 
greater stability. You 
can use your check 
or credit card to initi-
ate ongoing monthly 
donations. Just check 
the box below and 
include your phone 
number and/or email 
address and we will 
be in contact with 
more information.

         YES, sign me up

YES, I want to help the Family Defense Center 
protect children by defending families:
     $1,000      $500      $250       $100       $50 or  $________
Or select a monthly donation level:
     $100         $50        $25         $10         $5  or   $________
CHECK: Please make checks payable to the Family Defense Center
CHARGE:      Visa      Mastercard      Discover      American Express

_____________________________________________      _______________________
Card number                                                     Exp. date (mo/yr)

________________________________________________________________________
Billing address                                City                 State       Zip

SIGN ME UP TO 
GIVE MONTHLY

Please clip this form and send to:

The Family Defense Center
70 East Lake St, Suite 1100 
Chicago, IL 60601
Fax: 312-251-9801
Call: 312-251-9800 x. 27
FDC@familydefensecenter.org
      

Mother And Child File Civil Rights Suit Against DCFS Director
Suit Alleges Discrimination And Due Process Violations Related To 

Family Separation, Demand For Unneeded Psychiatric Hospitalization 
And Unauthorized Restrictions On Familial Rights
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“Factitious Disorder by Proxy” Allegations: DCFS 
Investigators Diagnose and Indicate Mothers Based on 
an Ambiguous and Highly Controversial Mental Illness

By Carly McGarr1

Introduction

Factitious Disorder by Proxy (“FDBP”) also more commonly known 
as Munchausen’s Syndrome by Proxy (“MSBP”), is a controversial 
mental illness diagnosis with symptoms that can cause an allegation 
of child abuse or child neglect to be investigated. Munchausen Syn-
drome (without the “proxy”) is a mental disorder in which a person 
falsifies an illness or injury with an “absence of obvious external re-
wards,” (according to the Diagnostic and Statistical Manual V (“DSM 
V”), American Psychiatric Associa-
tion, 2013) such as, say, the desire 
to collect higher monetary damages 
in a civil law suit by exaggerating 
the injury. Rather, the person is mo-
tivated by a personal desire to obtain 
attention and sympathy from doc-
tors and loved ones. (E. Selen Steel-
man, Note, A Question of Revenge: 
Munchausen Syndrome by Proxy 
and a Proposed Diminished Capac-
ity Defense for Homicidal Mothers, 
8 Cardozo Women’s L.J. 261, 266 
(2002).) According to the DSM V, 
the person diagnosed with this dis-
order may fake an organic illness or 
injury by exaggerating the symp-
toms of a real illness, fabricating 
symptoms, or inducing or stimulat-
ing symptoms. An individual may fabricate a non-existing condition 
through such means as falsifying medical records or manipulating a 
laboratory test by adding blood to urine. Administering an incorrect 
dosage of mediation is an example of inducing symptoms.

While persons diagnosed with factitious disorder cause medical at-
tention for themselves without an underlying organic illness or in-
jury, persons diagnosed with FDBP are persons who are believed to 
cause an individual under his or her care and control to need medical 
attention for a fabricated illness or injury. (DSM V.) In other words, 
instead of claiming to be ill him or herself, the individual with the 
FDBP diagnosis works through another (usually a child) to seek a 
similar kind of medical attention.

FDBP can be considered a form of child abuse: the individual with 
the mental illness (i.e. the perpetrator) harms the proxy (i.e. the vic-
tim) by intentionally making the child sick or undergo unnecessary 
and potentially damaging medical treatment, such as invasive diag-
nostic tests.

In May, 2012, Illinois DCFS promulgated new rules and procedures 
defining FDBP as a form of child abuse more explicitly. DCFS ad-

1  Carly McGarr worked as a law graduate fellow with the Family Defense 
Center in the fall of 2013, courtesy of Cardozo Law School’s post-graduate fel-
lowship program. 

opted Appendix L as a supplement to its investigative procedures 
(known as “Procedure 300”) to explaining the alleged symptoms of 
FDBP and giving some guidelines for investigating cases in which 
it is suspected. Appendix L labels FDBP as a mental illness, citing 
DSM IV. DCFS has also adopted an amendment to its procedures 
for investigating Allegation 10 (substantial risk of physical injury) 
creating a new “Option C – Factitious Disorder by Proxy (Munchau-
sen by Proxy Syndrome),” which reads as follows:

This option is a form of child maltreatment that is character-
ized by a parent/caregiver who intentionally and persistently 

lies, fakes, and/or produces ill-
ness in the child, and repeatedly 
presents the child for medical 
assessment/treatment. Please see 
Appendix L of these procedures 
for additional information.

C o n t r o ve r s y  S u r r o u n d i n g 
Munchausen Syndrome by Proxy

FDBP is a controversial diagnosis in 
the medical and child welfare worlds 
for three significant reasons. First, 
there are physicians and research-
ers who doubt its existence, and 
blame the dramatic rise of FDBP 
on a medical system that is quick to 
blame parents, especially mothers, 
for children’s symptoms that doc-
tors cannot explain. (Kate Snow & 

Wendy Brundige, Hurting Your Child for Attention: Some Don’t Be-
lieve that Munchausen Syndrome is Real, ABC News, Oct. 15, 2008, 
available http://abcnews.go.com/GMA/OnCall/story?id=6114322.) 
Second, even those who acknowledge the validity of FDBP note that 
it is difficult to diagnose and that current diagnostic methods have 
significant limitations. Third, as discussed below, the original pro-
ponent of FDBP, Dr. Roy Meadows, has been roundly discredited.

Evidence of the controversy surrounding FDBP diagnosis is ap-
parent in legal decisions in some states. Under the United States 
Supreme Court decision Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 589 (1993), trial judges in many states (though 
not Illinois, which uses the older “Frye” standard)2 may only allow 
scientific testimony or evidence that is reliable and relevant. The 
trial judge, as a “gatekeeper” in determining which evidence is per-
missible, is to decide whether the scientific testimony is based on 
“scientifically valid principles” by considering a list of general con-
siderations, such as the extent that the theory is generally accepted 

2  Under the test set forth in Frye v. United States, 293 F. 1013 (D.C. Cir. 
1923), and still in effect in Illinois, the court may only admit the scientific 
testimony of the proponent of the testimony if it is established that the scientific 
testimony is based on scientific methods that are sufficiently established and ac-
cepted in the community. 
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Rhoda Redleaf, for whom Redleaf Press is named, autographed books at 
the Center’s Gala. Rhoda was given a Lifetime Achievement Award for 
her dedication to child development and family support.

in the relevant scientific community. (Id. at 594-97) The “Daubert 
test” has been adopted, at least in part, in over thirty states. (Elaine 
E. Sutherland, Undue Deference to Experts Syndrome?, 16 Ind. Int’l & 
Comp. L. Rev. 273, 412 (2006).) A Texas District Court ruled that 
the diagnosis of “‘Munchausen syndrome’ [did] not meet that reli-
ability criteria of Daubert.” U.S. v. Martinez, 1999 WL 33290664, 
3 (W.D. Texas). While the government could introduce testimony 
that the defendant feigned illnesses in herself, the court barred the 
government from introducing testimony that the defendant suffered 
from that mental health disorder. Id. In another reported decision, 
a Massachusetts court barred the government from introducing evi-
dence regarding a MSBP diagnosis. Commonwealth v. Robinson, 30 
Mass. App. Ct. 62, 74 (1991).

Medical professionals diagnose an individual with FDBP by looking 
for indicators that those with the syndrome have been known to 
present. These indicators can, however, be paradoxical. (Helen Hay-
ward-Brown, False and Highly Questionable Allegations of Munchau-
sen Syndrome by Proxy, Paper Presented at the 7th Australasian Child 
Abuse and Neglect Conference in Perth, 15 (1999.)) For example, 
one indicator is that the caretaker has a medical background, as it is 
thought that individuals with such expertise possess skills to more 
successfully “trick” treating medical professionals. However, this in-
dicator ignores the reality that most educated, concerned parents will 
research their child’s symptoms in an effort to provide the best care. 
Another indicator is that the parent is highly attentive. Again, this 
indicator ignores the reality that parents with ill children are likely to 
be anxious and involved. (Hayward-Brown at 5.) The indicator that 

the mother has suffered from similar illnesses, as “a substantial num-
ber of MSBP mothers exhibit signs of Munchausen Syndrome with 
symptoms mimicking those she had induced in her child” (Steel-
man at 270), ignores genetics (Hayward-Brown at 15). Focusing 
on mothers who seem to be looking for public acknowledgement, 
and believing that they are feigning the illness for attention, silences 
mothers who try to speak out when they do not believe that the 
doctors are doing an adequate job of treating their child (Id. at 15).

Furthermore, scholars have argued that individuals suspected of 
MSBP are essentially “profiled” in an “extremely prejudicial and in-
accurate” way. (Id.) For example, men are almost never the target 
of FDBP investigations, as “women are seen to be the ‘perpetrators’ 
of this crime in 95% of cases.” (Id. at18.) Furthermore, after the 
“allegation[] is raised, the onus is to ‘prove’ that the parent is inno-
cent.” (Id.) If a woman possesses the alleged traits of someone with 
MSBP and is in fact suspected of it, she then lacks any real way to 
dispute the claim, given the very nature of the allegation. The core 
of the diagnosis is deceit—the subject actively takes steps to hide her 
calculated actions to fake an illness. Thus, once a person is labeled as 
someone with FDBP, they concurrently lose any credibility, making 
it effectively impossible to fight the allegation.

The dangers implicit in diagnosing FDBP can be seen from the devas-
tating recent cases in the English court system. Sir Roy Meadow, the 
doctor who coined the term “Munchausen Syndrome by Proxy” in 
1977 (Sutherland at 384), testified in numerous criminal cases where 
the defendants were accused of having MSBP and killing their chil-
dren. After “a number of women” were convicted, the “validity of the 
expert’s theory was challenged in court, a number of the convictions 
were quashed, and the women were freed.” (Id. at 379.) The two most 
notorious examples involved the 1999 conviction of Sally Clark and 
the 2002 conviction of Angela Cannings. Sir Roy Meadow appeared 
as a prosecution witness and, among other testimony, made con-
clusions regarding the statistical probability of children in the same 
family dying of Sudden Infant Death Syndrome. (Id. at 386-87.) It 
was later found that he made “fundamental errors” in his statistics. 
(Id. at 391.) The women’s convictions were overturned and Sir Roy 
Meadows was found guilty of “serious professional misconduct.” (Id.) 
Sir Roy Meadows’ and his followers’ theories have also “lead to the 
removal of countless children from their families, again on the basis 
of evidence that the child’s parent (usually the mother) suffered from 
MSPB [sic] and had abused the child as a result.” (Id. at 379).

Power of the DCFS Investigators

Given the controversy and confusing standards for diagnosis of 
MSBP, the fact that Illinois DCFS investigators are encouraged to 
actively look for this mental disorder, and essentially diagnose it 
themselves, based on characteristics of parents that are controversial 
in the literature, is unsettling. Illinois DCFS devotes an entire seven-
page appendix to FDBP. While the procedures note that FDBP “is a 
complex form of child abuse requiring a carefully coordinated multi-
disciplinary approach,” the procedures give authority to investigators 
and DCFS itself to determine whether the accused abuser suffers 
from the controversial mental illness. (Procedures, Appendix L at 
1.) The Procedures list six “characteristics” that are “common in per-
sons” with FDBP and seven “warning signs” of FDBP. These lists are 
problematic because they (1) oversimplify a highly complex men-
tal disorder and (2) implicitly convey the idea that an investigator 
with absolutely no medial or psychological education can diagnose 
an individual on the basis of noted generalizations that may easily 
have alternative explanations (as discussed above). The Procedures 
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also strip away the parents’ ability to defend themselves with legiti-
mate organic explanations regarding their child’s illness by instruct-
ing investigators to give less deference to any doctor who does not 
agree with or presents different ideas from some of his colleagues. 
Indeed, a psychiatrist’s approval for the diagnosis of the parent is 
not required and the Procedures go so far as to discredit, in advance, 
opinions of doctors who may be diagnosing a rare medical condition 
that the child actually has.

The Procedures state:

The existence of one or more physicians who may actively 
support the suspected parent or who hold a unique medical 
theory about the child’s condition that does not coincide with 
other physicians treating the family should not be a reason 
to suspend investigative activities or determine there is no 
merit to suspicions of [MSBP]. In many situations, parents 
who practice this form of abuse are effective at securing allies 
or finding doctors vulnerable to their deceptions or willing 
to entertain improbable theories rather than accept the pos-
sibility of intentional deception. Thus, professional opinions 
of child abuse experts on hospitals’ Child Protection Teams 
must be give more credence than primary care physicians. 
(emphasis in original)

Deferring to those doctors who believe child abuse explanations 
over other medical diagnoses that may be the child’s actual condi-
tion, especially if rare and requiring treatment with which the child 
abuse pediatrician is not well-versed, is a dangerous policy. Children 
with rare conditions have died of rare conditions that were believed 
to have been due to MSBP, with their wrongly-accused parents ex-
onerated after the child’s death for a condition that the parent was 
working to treat. (Sherisse Pham, Mother Accused of Poisoning Own 
Baby; Rare Case of Munchausen Syndrome by Proxy?, ABC News, 
April 7, 2011, available at http://abcnews.go.com/Health/arizona-
mother-accused-poisoning-baby-munchausen-syndrome-proxy/
story?id=13308998). The Procedures effectively legitimize a com-
plex and controversial diagnosis and then encourage investigators 
with no medical education to over-diagnose. They further place un-
fair hurdles in a mother’s efforts to prove herself not guilty by taking 
away any medical supporters she does have.

The DCFS definition of Allegation 10 Option C and Appendix L 
do not limit the cirucmstances in which Hotline calls alleging FDBP 
will be accepted for investigation. It would make good policy sense 
to limit the grounds for accepting MSPB cases for investigation to 
cases in which medical professionals can document injury to a child 
due to unnecessary treatment. Unfortunately, DCFS’s rules defining 
FDBP do not contain such limitations.

The Center Has Direct Experience With Misplaced FDBP 
Diagnoses

The concerns regarding over-zealous use of FDBP diagnoses are not 
simply theoretical. Just as the discussion above suggests that moth-
ers who are actively seeking care for children with complex medical 
disorders may be targets of misplaced MSBP allegations, the Center 
has found that numerous cases are called into the Hotline simply 
because mothers have sought help from “too many doctors” for a 
rare or complex condition that requires many different specialists.

Mary K., a mother who recently contacted the Center, had a case 

that is typical of FDBP allegations occurring even in cases in which 
the children involved have well-documented illnesses. Mary’s 14- 
year-old son Ivan had been diagnosed with autism, arthritis, anxiety, 
PTSD due to abuse her son had experienced at school from another 
student, gastrointestinal issues, eye issues and eyesight problems, and 
was being treated with chemotherapy. Due to his illnesses which had 
many different symptoms, including symptoms that the school did 
not directly observe but which were reported as reasons for his ab-
sence, he missed a lot of school and the school called DCFS. DCFS 
coded the case as a FDBP investigation.

Unfortunately, being under investigation is extremely stressful for 
parents and can be traumatic for children. So it was for Mary. As 
soon as Ivan heard there was an investigation, he had a meltdown. 
And because there had been a prior unfounded investigation, men-
tion of it caused more anxiety. Mary works with children herself, 
specializing in developmental delays in the field of Berard Auditory 
Integration Training (BAIT) so the investigation had the potential 
to damage her career.

Mary cooperated fully, showing DCFS all of her medical records 
for Ivan. She tried to show DCFS that what was initially reported 
to her as “medical neglect” was untrue. But as soon as she showed 
the evidence of all the medical appointments she had, suddenly she 
found that she wasn’t being accused of insufficient attention to Ivan’s 
needs but the opposite: the investigator now explained that what she 
was accused of was Munchausen’s Syndrome By Proxy and suggested 
she should “google it.”

In a way, Mary was fortunate. DCFS was quick to realize that Ivan’s 
medical needs were genuine. Within a few days of Mary’s contact 
with the Family Defense Center, DCFS had already decided the al-
legations were “unfounded.” Mary is also on track to finding more 
effective treatment for Ivan’s myriad symptoms, because shortly af-
ter the investigation was over, a new diagnosis (Postural Orthostatic 
Tachycardia Syndrome) was given to Ivan by his pediatric cardiolo-
gist that explains a number of his divergent symptoms. But this ex-
perience shows how readily a parent of a child with a rare medical 
condition can be accused of MSBP and subjected to a traumatic in-
vestigation even when there is ample documentation that the parent 
is attentive to the child’s genuine medical needs. Parents should not 
have to worry that if they seem “too attentive,” they will be faulted, 
and if they are not attentive enough, they will be faulted too.

Suggestions that the DCFS Hotline would be called if parents did not 
comply with medical recommendations and the words “Munchausen’s 
Syndrome by Proxy” have been used in more than a half dozen Center 
cases in which children with documented rare medical disorders were 
stumping the treating physicians. The accusation itself is traumatic to a 
parent who is seeking answers from physicians and who must suddenly 
now defend herself from child abuse charges. Fortunately, in almost all 
of the Center’s encounters with MSBP, as in Mary and Ivan’s case, the 
charges are dispelled by doctors who provide a diagnosis of an underly-
ing medical disease or disorder for which specialty care is needed.

Conclusion

FDBP is a controversial and highly complex mental health diagnosis. 
A false accusation can be very difficult to successfully defend against 
if the child’s condition is not fully understood or has not responded 
to treatments that have been tried. The effects of a false allegation can 
be devastating. Diagnostic tests for the child who has a very real ill-
ness may be delayed or not performed simply because the accusation 
against the parent stymies the parent’s effort to get treatment for the 
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by Skye Allen1

Introduction

Failure to thrive (“FTT”) is a controversial diagnosis with no uni-
versally agreed upon definition. Despite the inability of the medical 
community to reach a general consensus on the definition of FTT, 
DCFS labels any child whose “weight, height and motor develop-
ment fall significantly short of the average growth rates of normal 
children (i.e., below the fifth percentile)” as suffering 
from FTT. (Allegation of Harm #81). DCFS’s rule defin-
ing FTT allows that in ten percent of cases, FTT has an 
“organic” cause such as a serious disease or genetic prob-
lem. However, DCFS rules firmly state that “all other 
cases are a result of a disturbed parent-child relationship 
manifested in severe physical and emotional neglect of the 
child” (emphasis added). (Id.) Not surprisingly, it is the 
child’s relationship with the mother, not the father, that is 
typically assumed to manifest this physical and emotional 
neglect.

Understanding the history of the FTT diagnosis (and its prede-
cessors) explains where this mother-blaming attitude comes from. 
Likewise, understanding this history at least partially explains how 
the FTT diagnosis has become more controversial over time, not 
less. Despite the medical community’s growing consensus that FTT 
cannot be diagnosed by any one or two anthropometric indicators 
(such as height or weight for age), DCFS continues to “diagnose” 
FTT (and indicate mothers as guilty of causing FTT) based on these 
factors alone, demonstrating a profound misunderstanding of the 
phenomenon, as well as serious overreach on DCFS’s part.

History of Failure to Thrive

The phenomenon of the weakened or listless infant was first docu-
mented in institutionalized children in the United States during the 
early 1900s. (Christopher D. Jolley, Failure to Thrive, Curr Probl 
Pediatr Adolesc Health Care, 2003 at 183.) The exact causes of these 
children’s extremely high death rate were not known, but the phe-
nomenon was dubbed “hospitalism.” Gastroenteritis and respiratory 
infections were blamed for many of these deaths. Attempts to fight 
these deaths included drastic measures such as the “cabinet cubicle,” 

1  Skye Allen has been a law clerk and 711 Student Attorney with the Family 
Defense Center since January of 2013. She is currently also the Resources and 
Education Coordinator for the Illinois Parent Attorney Network administered 
by the Center, thanks to a special grant from the Administrative Offices of the 
Illinois Courts. 

a “climate controlled, airtight chambers [with] air locks through 
which food and other items could be supplied” and which “limited 
the handling of infants and strictly curtailed physical contact and 
psychosocial activities in order to prevent infection.” (Id. at 186.)

Fewer infections and better nutrition improved the health of some 
hospitalized infants, but the cabinet cubicle did little to cut down 
on overall infant wasting or death. In the 1940s, the importance 

of infant socialization began to be taken into account. 
By the 1960s, the mother-child relationship had attained 
prominence and FTT had come to be described as “ma-
ternal deprivation syndrome.” (Id.) However, it remained 
unclear whether maternal deprivation syndrome or sim-
ply an inadequate supply of calories was responsible for 
FTT, as “reports comparing the relative importance of 
calorie support and psychological factors on growth fail-
ure were inconsistent.” (Id.) More recently, as physicians 
identify more and more organic causes of FTT, mothers 
are accorded less and less direct blame for their child’s 
abnormal growth. However, when an organic cause is not 

clearly present or is unknown, there is still a strong presumption 
that the mother is to blame, as evidenced by the policies set forth in 
DCFS Rule and Procedure 300, Allegation #81 (Failure to Thrive).

Medical Definition of Failure to Thrive

“The National Center for Health Statistics defines FTT as ‘a diag-
nosis to describe infants and children who lose weight or fail to gain 
weight in accordance with standardized growth charts.’” (Jolley at 
187.) FTT has come to be seen as more of a “clinical description of 
growth failure” rather than a diagnosis per se. (Id.) As a description 
or a diagnosis, however, many physicians would argue that FTT is 
“vague and ultimately inadequate.” (Id.)

Diagnosing FTT depends in large part upon the anthropocentric 
indicators used to make the diagnosis—which indicators are most 
appropriate, however, have not found general consensus. (Deborah 
K. Steward, Nancy A. Ryan-Wegner, & Linda J. Boyne, Selection of 
Growth Parameters to Define Failure to Thrive, Journal of Pediatric 
Nursing, February, 2003 at 53.) There is a general disagreement over 
which indicator is the most accurate and least likely to produce false 
positives (or overlook genuine cases).

An infant’s weight-for-age (weight charted against age) is the most 
commonly used indicator. (Id.) The problem with this indicator is 
that “this measure does not distinguish between infants who are long 
and thin and infants who are short and fat.” (Id.) Weight-for-height, 

DCFS Oversimplifies and Over-reports 
“Failure to Thrive” Diagnoses

please turn to page 10

child. The accused parent’s reputation can be irreparably damaged. 
Because of these dangers, the expansive authority of DCFS to label 
parents as child abusers due to MSBP Appendix L is troubling and 
the reliance on child abuse doctors to the exclusion of doctors who 

may have more information about the child’s condition is of serious 
concern. While there may well be cases in which children are injured 
by parents when they do not need treatment for a disorder the parent 
wrongly claims they have, this form of child abuse is very rare. Un-
fortunately, Appendix L and the new definition of Allegation 10 in 
Illinois DCFS rules and procedures encourage an overuse of MSDP 
diagnoses that may prove dangerous to children and their families.
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Paul Redleaf (left) and Andy Redleaf (right) toast Rhoda Redleaf for her Lifetime Achievement 
Award for dedication to children and famillies throughout her very distinguished career.

although much less-commonly used and requiring more sophisti-
cated measures, is a much more accurate indicator. Regardless of 
which indicator is chosen, any cutoff point is to some extent arbi-
trary. Some healthy infants will always be diagnosed with FTT, while 
some infants who genuinely have the symptoms will be overlooked. 
According to DCFS’s definition of FTT, a child who grows slowly 
and steadily (but below the fifth percentile) should be diagnosed 
with FTT, while a child whose rate of growth drops steadily would 
not be diagnosed with FTT unless his weight dropped below the 
fifth percentile. Intuitively, the latter child’s condition seems more 
concerning than the former, but DCFS’s definition of FTT focuses 
on the former and ignores the latter.

Physicians agree that “small size alone is not diagnostic of FTT, be-
cause constitutional and genetic factors may result in a child with 
normal small stature.” (Robert J. Yetman & Deborah K. Coody, 
Failure to Thrive: A Clinical Guideline, J Pediatr. Health Care, 1977 
at 134.) Further, “growth and development represent the end prod-
ucts of a multitude of factors both intrinsic and extrinsic to the 
infant or child. Normal growth is as much dependent on the ge-

nome of a particular individual as it is the external environment in 
which that individual thrives,” (Jolley at 191). In other words, infant 
growth is highly individual. Diagnosing a child with FTT requires a 
sophisticated understanding of both medical and family history that 
a pediatrician, let alone a child protective investigator, may not have.

DCFS Repeatedly Misdiagnoses FTT

DCFS’s definition of FTT allows for a diagnosis if a child falls be-
neath the fifth percentile in any of the anthropometric measures. False 
positives are therefore extremely likely, as the standards don’t require 
a sophisticated analysis of the child’s environment or genetics. False 
positives are especially likely in cases of what is called “factitious failure 
to thrive” which may arise in cases of constitutional growth delay, fa-
milial short stature, or intrauterine growth retardation. (Jolley at 192)

By oversimplifying the definition of FTT, (either there is an organic 
cause or there is a disturbed parent-child relationship), DCFS over-

looks the dozens of differential diagnoses that could play all or some 
part in a child’s failure to attain expected growth markers, as well as 
the possibility that a child might simply be small. Particularly prob-
lematic is DCFS’s dictate that, to accept a Hotline call for investiga-
tion, the Reporter/Source need only “[have] reason to believe that the 
child has failure to thrive syndrome as a result of the parent’s, caregiv-
er’s, or other responsible person’s neglect.” (Allegation of Harm #81). 
It is highly unlikely that a reporter will know the parent and child 
well enough to judge whether this is the case; rather, it is much more 
likely that, per DCFS’s definition of the syndrome, a reporter will 
infer that lacking an obvious organic cause, neglect must be present.

DCFS provides a list of factors to be considered in diagnosis, one of 
which is that there is no organic cause for the FTT, but all of the oth-
ers demand an experiment which there is no way to perform, short 
of taking temporary custody of the child. Factor A, for instance, says 
“the child’s weight is below the fifth percentile of the normal range for 
a child of that age, but substantial weight gain occurs when the child 
is properly nurtured, such as when hospitalized.” (Allegation of Harm 
#81). Factors B and D also suggest a similar experiment to prove that 
the child’s delayed growth improves in a more “nurturing” setting 
(outside the mother’s care). Factor B states “[t]he child exhibits devel-
opmental retardation, which decreases when there is adequate feed-
ing and appropriate stimulation,” which again implies the necessity 

of removing the child from the parent or parents’ 
care, and Factor D says, similarly, “[t]he child ex-
hibits clinical signs of deprivation, which decrease 
in a more nurturing environment.” (Allegation of 
Harm #81). These factors put pediatricians and 
investigators in a bind: technically, one or some of 
these factors must be present in order to indicate for 
FTT while realistically, except in the most extreme 
situations, an investigator will never have cause to 
remove a child from his or her parents on suspicion 
of FTT, even if an alternative environment (such 
as a hospital) were deemed more “nurturing.” Al-
though indicating a parent as guilty of causing FTT 
would seem to require achieving positive results to 
such an experiment, the experiment itself would be 
illegal to perform, begging the question that if these 
factors are not being used to identify FTT, which 
are? Only factors C (there exists an “organic expla-
nation”) and E (“there appears to be a significant 
environmental or psychosocial disruption in the 
child’s family”) do not require such an experiment. 
In the Center’s experience, however, neither doctors 

nor investigators require actual evidence of such a disruption: if the 
child’s growth is unusually slow, a disruption is assumed to exist. See 
Family Defense Center Newsletter #15 (Summer, 2013) describing 
recent appellate court case of Barion S. in which the failure to thrive 
diagnosis was rejected by the Appellate Court after careful review of 
contradictory records, but only after the child had been removed from 
his mother’s custody for over a year. In re Barion S., 983 N.E. 2d 57 
(Ill. App. 1 Dist. 2012).

The Case of Heather and Peter T.

The Center is currently appealing an indication of FTT on behalf 
of a young mother named “Heather T.” and her one-year-old son, 
“Peter.”2 Heather was a frequent babysitter who always wanted a child 

2  The names of the client and her son have been changed due to the ongoing and 
unresolved nature of the litigation.
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Three board members celebrate at the Center’s successful Gala (Steven Hunter, Cynthia Stewart 
and Jonni Miklos).

of her own. She was so devoted to having her own child, in fact, that 
she underwent significant medical procedures in order to make the 
pregnancy possible. Peter was born healthy and happy, at a small to 
average birth weight. The family’s first pediatrician was unconcerned 
by Peter’s small size and slow growth rate—he told Peter to “keep 
up the good work!” and never mentioned weight or growth rate as a 
concern, either in Peter’s chart or to Heather. It was only by chance 
that one day when Heather brought Peter to the clinic for a routine 
checkup, they were seen not by their regular pediatrician but by a 
nurse practitioner who was instantly alarmed by Peter’s falling below 
the fifth percentile on the weight-age chart, referred Heather to a 
second pediatrician, and made a DCFS Hotline call to report Peter’s 
FTT. On first seeing Peter, the investigator commented, “I’m no doc-
tor, but that baby sure is small!”—a comment that hardly reassured 
Heather that DCFS knew how to assess FTT correctly. The new pe-
diatrician described Peter as “malnourished” and advised Heather to 
supplement her breast milk with a high calorie, 
high protein formula. When Peter refused the 
formula, the new pediatrician suggested that 
Heather stop breastfeeding entirely on the ra-
tionale that if Peter was hungry enough, he’d 
take the formula. Peter was diagnosed with, 
and Heather indicated for, FTT because he fell 
beneath the fifth percentile on one anthropo-
centric indicator, despite his meeting his devel-
opmental milestones, and without a holistic 
evaluation of the family dynamic. If someone 
had bothered to assess the family it would have 
been obvious that Heather and her husband 
are warm, loving parents, and Peter a happy, 
healthy infant.

By the time Heather was indicated, she was 
supplementing Peter’s diet with a variety of 
solid foods, all of which she prepared from 
scratch. She had done extensive research into 
how best to introduce solid foods into an 
infant’s diet, and was carefully introducing 
them one at a time to avoid allergies. As Pe-
ter’s father explained to us, Peter had a wider 
diet than he did, ranging from fruits and veg-
etables to fish and meats. When asked if he had ever noticed Peter 
to fuss because he was hungry, he commented that Peter was always 
hungry and constantly eating anything he could get his hands on—
hardly typical behavior for a child with FTT!

Heather’s indication for FTT also plunged the family into a world 
of hospitals and doctors and specialists. The new pediatrician re-
ferred Heather to more than half a dozen specialists who needed to 
run tests to make sure Peter’s FTT did not have an organic cause. 
Heather didn’t know whether to hope that the specialists found 
something organically wrong (which would absolve her) or be re-
lieved when they didn’t. In the last three months alone, Peter has 
been poked and prodded by more specialists than most of us will 
encounter in a lifetime. None of the specialists has found anything 
that would explain the FTT, but the referrals keep coming. It is, 
as Heather explained, as if because DCFS says there is something 
wrong, the doctors won’t stop looking until they find something. 
Worse, if she stops working with the specialists out of frustration, 

she runs the risk of appearing uncooperative.

The Center’s Melissa Staas and Skye Allen will be representing 
Heather in appealing the indicated report in January and hope that 
a ruling in their favor will allow the family finally to move on with 
their lives and enjoy their delightful young son.

Conclusions

DCFS’s definition of FTT hearkens back to an era when a “mater-
nal deprivation syndrome” was thought prevalent. Despite DCFS’s 
definition of FTT, there are more than two possibilities that ex-
plain the syndrome. There will always be outliers, and a child can 
fall below the fifth percentile without an organic cause and with 
perfectly healthy, functional parents.

Once a child is “diagnosed” with FTT and DCFS is contacted, 
parents are forced into a strange parallel universe: DCFS’s black 
and white definition allows for only two possibilities, neither of 
them good. Either the child suffers from a serious illness in which 
case the FTT is not the parents’ fault, or the child is otherwise 
healthy but deprived of food, in which case they are to blame for 

the FTT. No parent should have to contemplate these alternatives. 
Additionally, once a child is “diagnosed” with FTT, the need to 
cooperate with physicians and DCFS may force a parent to drag a 
child to every specialist imaginable in an attempt to find an organic 
explanation, even though the child seems healthy and happy. Once 
DCFS says that the child is ill, the presumption becomes the same, 
all other evidence notwithstanding.

DCFS needs to update its definition of FTT to agree with the most 
recent medical research and acknowledge that FTT is not either 
organic disease or the product of a pathological parent. It is unfair 
to indicate parents for a syndrome that medical professionals agree 
is exceedingly hard to define, let alone diagnose. If the medical 
establishment can’t define FTT, then DCFS certainly should not 
take it upon itself to do so.

“Failure to Thrive”
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Anita Weinberg, 2013 Family Defender.

(Ed. Note: Anita Weinberg’s speech was one of 
the highlights of the Center’s 2013 Gala. It is 
reprinted here due to the requests we have re-
ceived from many of our guests and supporters).

Thank you –I am honored to share the po-
dium with today’s other honorees:

•	 Rhoda	Redleaf	 and	Dr.	 Pergament	 have	
been so important to the growth of the 
Family Defense Center and are visionaries 
in their own work.

•	 Colleen	Garlington	 is	 a	model	of	 an	at-
torney working in the private sector but 
participating in pro bono efforts.

•	 And	 the	 Julie Q team – which includes 
colleagues and a former student. Your 
passion, expertise, skill – and success - 
make you a team to envy.

Almost 40 years ago I knew I wanted to com-
bine law and social work, but at the time I 
had no idea how I would combine the two 
disciplines. I pursued social work first be-
cause it was the more obvious avenue to 
working on social justice and racial equity 
issues – which is what I knew I wanted to do.

Interdisciplinary collaboration was so un-
usual then.

This is what makes me especially glad to be 
sharing today with an interdisciplinary group 
of honorees. If we truly want to make a posi-
tive difference in the lives of children and 
families, no one profession can do it alone. 
We need to collaborate with families, with 
communities, and with other disciplines and 
systems, such as health, education, juvenile 
justice – and art and music.

That’s the only way we can get to better 
outcomes for children and families. That’s 
something the Family Defense Center does 
so well.

One anecdote to illustrate why this is so im-
portant:

The week I returned to the Public Guardian’s 
Office, after my daughter Beth was born – 25 
years ago – I was in court representing five 
children the state was considering removing 
from their mother’s care. The case was the 
first called by the judge that morning. The 
mother was not yet in court. I can still recall 
his blustering voice “Where is the mother?” 

(In Juvenile Court we too rarely have the 
courtesy to refer to parents by name.) “She 
was supposed to be here 25 minutes ago,” he 
shouted.

And all I could wonder was whether I would 
have made it to court on time if I had been in 
her circumstances? I had two young children 
at home; a caretaker I trusted; an extreme-
ly supportive husband; grandparents who 
would do anything for us; and a working car 

that I drove to court. And I barely made it 
there on time.

This single mom with far too few resources 
had five young children she had to wake, 
dress, feed, and bring to the west side of the 
city by bus, by 9:30 on a cold winter day. 
And to a place that was intimidating and 
frightening….

It was as if we were setting her up to fail.

John Bowlby, a British psychologist, and psy-
choanalyst, best known for his pioneering 
work on attachment theory, wrote over 60 
years ago, “If a society values its children, it 
must cherish their parents.” I would add to 
this - supported by Bowlby’s writings – that 
in order to cherish the parents, we need to be 
willing to get to know them, and their com-
munity, and be willing to involve them and 
work with them to strengthen the family unit 
and their relationship with their children.

In the child welfare system, we generally 

meet parents at the worst time in their lives, 
when someone has decided that the family 
warrants state intervention. But that doesn’t 
make them bad people. They may not know 
how to properly care for their child, or they 
may be overwhelmed with life’s circumstanc-
es and not focus on what their child needs 
and deserves. But we also need to recognize 
that, because of our relationship to the family 
we haven’t seen the times the family laughs 
together, or a mother gently moves a strand 
of hair out of her daughter’s eye, or a father 
shares a joke. We see them only as the drug 
addict, or the abusive or neglectful parent.

When something goes wrong, we always 
want to find someone to blame. And we 
want a quick fix. That’s completely under-
standable. But we can’t do that when we are 
working with children and families. The is-
sues and relationships are just too complex.

I truly believe that those working in our child 
welfare system intend to help children. But 
so often instead the system’s intervention is 
“disruptive, disrespectful, and ends up hurt-
ing the children that it intends to serve.”

In order to really serve the children, we must 
support their families and communities by 
looking at the broader picture and asking the 
hard questions about what has brought the 
family to this painful moment in their lives. 
We can’t look at the abuse or neglect in isola-
tion.

As advocates, we have a choice to make: We 
can continue to serve children and families 
separate from most of their life’s experiences. 
Or we can strive to be transformational by 
looking at the whole picture and respond to 
families and communities as part of the solu-
tion rather than the problem.

This is part of what I love about policy work. 
It provides an opportunity to envision some-
thing more. It allows, even requires, us to 
pull together as a team – to reframe/rethink a 
problem, and begin to tackle it systematically 
– putting together an array of puzzle pieces.

The common denominator of most of the 
families I’ve worked with whose children 
were in the juvenile justice or child welfare 
systems, or whose children are lead poisoned, 
is that they are poor and live in communities 
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with far too few resources.

And it’s not getting much better. This past 
Friday, the U.S. House voted to cut $39 
billion from the food stamp program. The 
most heavily affected would be low-income 
families with children where the parent(s) 
work for a living but don’t make enough to 
adequately feed their families. It’s not law 
and likely won’t get past the Senate – but this 
shouldn’t even be a debate!

Our resources need to go to instilling a pur-
pose, and a hope, and a sense of future in our 
children.

For a few years now, several law students and 
I have had the privilege and benefit of work-
ing with a group of young adults on legisla-
tive initiatives to improve the child welfare 
system. All the youth spent some time in 
foster care. Most were not able to be raised 
by their parents. But their sense of family – 
the importance and connectedness to fam-
ily – whether parent, siblings, grandparents, 
cousins – and their sense of loss in not living 
with family is heartbreaking.

I am in awe of their resilience, and their com-
mitment to making the future better for chil-
dren and families coming into the system. 

I’m inspired, and I’m energized 
every time we are together. And 
I’m convinced that if everyone 
working on behalf of children 
and parents sat with them as 
equal partners, we would have a 
very different system.

If we are serious about the best 
interest of children, in the vast 
majority of cases we owe it to the 
children to cherish their parents.

Thank you to Diane who recog-
nized this a long time ago. She has 
been in the forefront of child and 
family advocacy for three decades:

•	 She	envisioned	one	of	the	first	children’s	
rights projects in a legal services office in 
the early 1980s;

•	 Then	 dreamed	 of	 an	 effective	 Cook	
County Office of the Public Guardian, 
and successfully sued to make that hap-
pen;

•	 And	now	we	are	celebrating	the	Fifth	Gala	
of the Family Defense Center – again, Di-
ane’s vision.

Thank you, too, to the small, but incredible 
FDC staff.

Thank you to Loyola which has given me a 
place to do the work I love, among passion-

ate, inspiring colleagues and to interact and 
share that passion with wonderful students, 
every day.

I want to thank my family – my parents 
and sisters – and my family that Mark and I 
built – Shira, Beth, and Asher — and Mark. 
They’ve shown me the potential for family 
and instilled in me the desire and commit-
ment to want to support families who are 
being challenged, strengthen families that are 
struggling, and build new families when the 
existing ones cannot work.

I’ve been incredibly lucky – and perhaps it’s 
that awareness that pushes me the most.

Thank you to everyone here who works on 
behalf of children and families and to those 
who support all of us in that work.

Acceptance
continued from page 12

abuzz with child welfare stories and concern at a level that had not 
been seen in decades in Illinois.

Fortunately, the Family Defense Center has been prepared to re-
spond with affirmative policy proposals and commentary that looks 
beyond the headlines. On November 20, 2013, FDC Executive 
Director Diane Redleaf appeared on WBEZ along with Ben Wolf 
of the ACLU and Denise Gonzales, the new Acting Director for 
DCFS, to comment on directions DCFS should take in the wake 
of the reported increase in child deaths. On November 24, 2013, 
the Sun Times web edition printed an opinion piece by Ms. Redleaf, 
which focused on the untold story that thousands of cases are inves-
tigated each year that do not meet the threshold requirements for 
treatment as abuse or neglect, taking precious resources away from 
children in genuine danger of abuse or neglect. Both the WBEZ 
broadcast and the Sun-Times opinion piece are available at http://
www.familydefensecenter.net/News.

United States Supreme Court Refuses to Hear Appeal for Appointment of 
Counsel for Indigent Father in Private Termination of Parental Rights Case

In September, 2013, Artemis Suarez Eden contacted the Family 
Defense Center seeking help in the United States Supreme Court. 
His plea caught our attention because he had already filed a petition 
for certiorari (review) in the Supreme Court, authored by leading 

constitutional lawyer and law school dean Erwin Chemerinsky. Mr. 
Eden, a father, had been denied counsel in a Texas adoption court 
and his parental rights had been terminated. However, in denying 
Mr. Eden appointed counsel, the adoption court had failed to, con-
sider the due process factors the Supreme Court has held are re-
quired when a state seeks to terminate parental rights. In Mr. Eden’s 
case, the people seeking to terminate his rights were not the State of 
Texas, but private parties who were caring for his daughter.

Agreeing with Mr. Eden that he was entitled to consideration of his 
need for counsel in light of his indigence, the Center agreed to file a 
friend of the court brief on his behalf. The Center turned to Jocelyn 
Francoeur, pro bono litigation counsel at McDermott Will & Emery 
(based in Chicago). Ms. Francoeur enlisted Vanessa LeFort (in the 
firm’s Los Angeles office) and Roozbeh Gorgin (in its Washington, 
D.C. office) to prepare a friend of the court brief on Mr. Eden’s 
behalf. The excellent brief, filed in the Supreme Court on October 
23 on behalf of the Center and the Texas Civil Rights Project (and 
posted on the Center’s web site under “Our Cases”) addresses the 
due process argument and urged the Supreme Court to hear Mr. 
Eden’s case.

Unfortunately, on Dec. 2, 2013 , the Supreme Court denied the 
request to hear the case. Nevertheless, the Center is grateful to the 
hard work of the McDermott Will & Emery attorneys who helped 
the Center to make its case for access to justice for an indigent father 
who was permanently deprived of a relationship with his daughter 
without a fair opportunity to fight for his parental rights.

News Briefs
continued from page 2

Anita Weinberg and Diane Redleaf.
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prevent tens of thousands of families from being subjected to fu-
ture investigations by DCFS of an “environment injurious” claim. 
If successful, the Family Defense Center foresees that these needed 
reforms will reduce the number of investigations involving vague 
claims of “environment injurious,” provide clearer guidance as to 
what is truly an “environment injurious.” This change will enable 
investigators to focus their time and energy on cases where a child is 
likely to be seriously injured due to their parent’s blatant disgregard 
for the child’s well-being or is actually being deprived of necessary 
shelter, clothing, or food.

By definition, DCFS uses the broad and amorphous claim of Allega-
tion 60 “environment injurious” when there has been no identifi-
able injury to a child and the child is receiving necessary care in the 
form of adequate food, clothing, and shelter. The DCFS rule, which 
defines Allegation 60 as covering cases in which a child has been 
placed in an “environment that is injurious to the child’s health and 
welfare,”   remains on DCFS’s books and continues to be used in 
investigations and indicated findings, despite the Illinois Supreme 
Court’s decision in Julie Q. v Dep’t of Children & Family Servs., 2013 
IL 113783, 995 N.E.2d 977 (March 21, 2013)(discussed below). 
Moreover, the current DCFS procedure for Allegation 60 is silent 
as to how an investigator is supposed to evaluate, assess, and analyze 
a child’s environment before reaching a conclusion that a parent or 
caretaker has committed child neglect. In practice, DCFS routinely 
indicates parents and caretakers for Allegation 60 merely due to: (1) 
the presence of domestic disputes between two adults in the home, 
even if the parent is the undisputed sole victim of domestic violence 
and even if the children never witnessed any incident; (2) presump-
tions about a parent’s mental health diagnosis (or, sometimes, merely 
a perceived diagnosis); or (3) the presence in the home of someone 
who has used controlled substances, even if that person was never 
left alone with the children and even if the children were never ex-
posed to the substance use. These types of cases, in which there has 
never been an injury to any children in the home, clog the system, 
misallocate scarce investigative resources away from cases of serious 

abuse, and discourage parents from seeking social service assistance 
to help address issues of domestic violence, mental health, and sub-
stance abuse for fear that they will subject to an intrusive, demean-
ing, and damaging DCFS investigation.

DCFS Has Ignored Repeated Calls to Revise Allegation 60, 
Disregarding Legislation Passed by the Illinois General Assembly 
and a Ruling by the Illinois Supreme Court

Well before the filing of Ashley M. on September 3, DCFS had ample 
notice that its continued use of Allegation 60 was problematic. In 
2001, DCFS adopted Allegation 60 “environment injurious,” codi-
fied at 89 Ill. Admin. Code § 300, App’x B, despite the Illinois Gen-
eral Assembly having explicitly and affirmatively removed “environ-
ment injurious” from the statutory definition of child neglect in 1980 
due to concerns about its vagueness. Before promulgating Allegation 
60 “environment injurious” in 2001, DCFS never sought legislative 
authority to utilize a definition of neglect the legislature had specifi-
cally deleted. As adopted by DCFS in 2001, and as the allegation is 
presently used in thousands of investigations every day across Illinois, 
Allegation 60 does not require any proof that a child has been ex-
posed to a likelihood of harm, or that the parents or caretakers were 
aware of and disregarded any particular harm to the child.

In 2012, after having unilaterally and without proper authority used 
Allegation 60 “environment injurious” for 11 years, DCFS intro-
duced new legislation to consider “environment injurious” a form 
of child neglect. DCFS took this action only after an appellate court 
had ruled in a Family Defense Center case that Allegation 60 is legal-
ly void, and had been void “ab initio,” or “from the beginning.” Julie 
Q. v. Dep’t of Children & Family Servs., 2011 IL App (2d) 100647.

Using its experience in cases like Julie Q’s in which DCFS ‘s use 
of Allegation 60 amounted to overreaching, the Center was able to 
work with the lead sponsor of the DCFS-proposed legislation, Sen. 
William R. Haine, to craft three significant limitations to define “en-
vironment injurious” more narrowly—limitations that continue to 
be absent from Allegation 60. First, there must be a likelihood of 
harm to the child’s health, physical well-being, or welfare. Second, 
the parent or caretaker must have exposed the child to the real, sig-
nificant, and imminent risk of harm. Third, the parent or caretaker 

Class Action Lawsuit
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must have failed to exercise precautionary measures to protect the 
child from harm. These limitations were written into amended legis-
lation, with agreement of DCFS and the Office of the Cook County 
Public Guardian. The legislation took effect when Governor Quinn 
signed the bill on July, 13, 2012. P.A. 97-0803. To date, however, 
DCFS has failed to incorporate a single one of these statutory limita-
tions into Allegation 60.

On March 21, 2013, the Julie Q. appellate decision was affirmed by 
the Illinois Supreme Court, following argument on our client Julie 
Q.’s behalf by our pro bono lead counsel and board member Michael 
T. Brody of Jenner & Block. In Julie Q. v. DCFS, the Court conclud-
ed that because the General Assembly had removed “environment in-
jurious” from the statutory definition of child neglect in 1980, DCFS 
was without any legislative authority to promulgate Allegation 60 in 
2001: “Therefore, Allegation 60 exceeds DCFS’s scope of authority 
under the Act and it is void.” Though the specific indicated finding 
giving rise to this ruling occurred prior to the 2012 legislation, the 
Court made no declaration that the adoption of the statutory defini-
tion of “environment injurious” in 2012 rendered Allegation 60 valid 
prospectively. Indeed, the Julie Q. Court quoted in full the narrowing 
limitations provided in the 2012 legislation and cited the legislation 
as support for its conclusion that Allegation 60 was void.

DCFS’s Inadequate Response to the Illinois Supreme Court Ruling 
In Julie Q.

DCFS has acknowledged that the indicated findings of Allegation 
60 for investigations initiated prior to July 13, 2012, are invalid 
pursuant to the Illinois Supreme Court’s ruling in Julie Q. On July 
10, 2013, DCFS sent letters notifying 19,800 individuals that the 
unauthorized indicated findings DCFS had registered against them 
had been expunged accordingly. However, DCFS has continued to 
misinterpret the Illinois Supreme Court’s clear holding that the rule 
is void, claiming that the Court’s decision authorizes the continued 
use of Allegation 60, without amendment, from the effective date 
of P.A. 97-0803 forward. The Center maintains that the Julie Q. 
decision by the Illinois Supreme Court invalidated Allegation 60 in 
its present form, and P.A. 97-0803 confirms that the Allegation 60 
language is contrary to the law the General Assembly has passed.

After the March 21, 2013, ruling by the Illinois Supreme Court, the 
Family Defense Center repeatedly implored DCFS to promulgate 
a new version of “environment injurious” that would be consistent 
with P.A. 97-0803. DCFS refused to act and refused to discuss the 
FDC’s concerns that the Department’s continued use of the 2001 
version of Allegation 60 violated the ruling of the Illinois Supreme 
Court and the directives of the Illinois General Assembly.

The Ashley M. Suit: Claims and Plaintiffs

After DCFS continued to maintain that it had authority to con-
tinue to use Allegation 60 in its 2001 form, the FDC was compelled 
to take stronger legal action in order to compel DCFS to end its 
practice of subjecting families to unauthorized investigations and 
indicated findings under the void Allegation 60, and to promulgate 
a definition of “environment injurious” that is consistent with the 
July, 2012, legislation. In the newly-filed class action suit, the Center 
represents six named plaintiffs—Ashley M., Grace R., David and 
Linda H., and Carolyn and Richard C.—as well as a proposed class 
comprised of all Illinois residents who have been, or who are at risk 

of being, investigated or indicated as perpetrators of child neglect 
under the present Allegation 60. Subsequent to the effective date of 
the July 13, 2012, legislation, each named Plaintiff was investigated, 
indicated, and registered in the State Central Register as a perpe-
trator of child neglect pursuant to an application of Allegation 60 
“environment injurious.” The claims in the lawsuit are brought un-
der the Illinois Administrative Procedures Act, 5 ILCS 100/5-10(c), 
which requires state agencies to promulgate lawful administrative 
rules through proper rulemaking channels, which DCFS has failed 
to do after Allegation 60 was declared void.

DCFS began its investigation of Ashley M. after she sought mental 
health assistance following the birth of her son. Despite the lack of 
evidence of any instance during which her son was placed at any 
likelihood of harm and no evidence that she had ever blatantly dis-
regarded her parental duties, DCFS indicated a finding of Allegation 
60 “environment injurious” against Ashley. Grace R. was indicated 
for Allegation 60 “environment injurious” based on alleged claims 
by her 12-year-old son, for whom she had sought in-patient mental 
health treatment. Despite the claims being contradicted by other 
witnesses, despite prior DCFS investigations being unfounded due 
to the 12-year-old’s false claims, and despite no determination by 
DCFS that Grace had caused a likely harm to her son, DCFS “in-
dicated” Grace for child neglect. After the filing of the Ashley M. 
complaint in September, DCFS voluntarily unfounded the specific 
allegations as to both Ashley and Grace.

Linda and David H. were targeted by DCFS merely because they 
permitted Linda’s adult daughter, who has struggled with drug ad-
diction, to live in their home. As a condition of living in their home, 
Linda and David required that the adult daughter be actively en-
gaged in a treatment program and they never left her unsupervised 
with any of the minor children in the home. Despite the absence of 
any evidence that Linda and/or David’s blatant disregard of their 
responsibilities caused a real, significant and imminent danger to the 
children in their home, DCFS indicated both parents for Allegation 
60 “environment injurious.” DCFS agreed to voluntarily unfound 
the findings against Linda and David only after aggressive and pro-
tracted advocacy by the Family Defense Center.

The case of the final two named plaintiffs remains subject to ongoing 
litigation both in the Ashley M. case and in an individual administra-
tive review action by the plaintiffs Richard and Carolyn C. In their 
case, while the Administrative Law Judge had recommended that 
the Allegation 60 indicated findings be expunged, the Director over-
ruled the Administrative Law Judge and explicitly retained against 
Carolyn and Richard the unlawful Allegation 60 indicated findings. 
Carolyn and Richard are continuing to challenge the indicated find-
ings through the Ashley M. litigation as well as a direct circuit court 
review of the Director’s decision in their specific case.

Next Steps

The Ashley M. plaintiff class has made a number of proposals to re-
solve the lawsuit, including a proposed new rule that would comply 
with P.A. 97-0803 and a comprehensive new procedural framework 
that Sara Block has crafted. Unfortunately, DCFS has been unable 
to resolve the case within the three-month period during which the 
proposals have been discussed. The Plaintiffs are also seeking ex-
pungement of all the individuals who have been wrongly indicated 
as child neglectors under the still-void Allegation 60. As this news-
letter to goes to press, briefing is now underway on the Plaintiffs’ 
requests for a preliminary injunction and class certification. The par-
ties are due back in court at the end of February.

Class Action Lawsuit
continued from page 14
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In August, 2013, the Family Defense Center “went national” by 
starting a new National Advocacy Project staffed by veteran child 

protection/civil rights attorney Carolyn Kubitschek. The Center has 
worked on numerous cases in federal courts that have created na-
tional precedents. Building on this experience, the National Advo-
cacy Project will formalize and expand the capacity of the Center 
to do federal litigation and to support the work of attorneys who 
are doing potentially precedent-setting cases throughout the United 
States. With Carolyn Kubitschek joining the Center in an “of coun-
sel” capacity, the Center now has the direct benefit of her many de-
cades of pioneering legal work on behalf of families to draw on, and 
a strategic plan that will guide the expansion of the Project.

As a colleague, friend and support, Ms. Kubitschek has been in-
volved with the Family Defense Center since its inception. She was 
the architect of the first litigation challenging the constitutionality 
of child abuse registers and her victory in that litigation became the 

basis for the Center’s class action suit Dupuy v. Samuels. A renowned 
appellate lawyer with more than three dozen appellate arguments to 
her credit, in 2011 Ms. Kubitschek argued Camreta v. Greene before 
the United States Supreme Court. That case, which came from the 
state of Oregon, was one in which Ms. Kubitschek was tapped by 
California lawyers had worked with the plaintiffs’ trial counsel to as-
sume lead responsibility for the briefing and argument in the highest 
court. The case involved the legality of an in-school interrogation 
of a 9-year-old girl by child protection authorities and law enforce-
ment. The Center’s Executive Director Diane Redleaf coordinated 
the amicus briefing in that same case in a very intense and largely 
successful effort to preserve Fourth Amendment protections against 
the seizure of children by child protection investigators. In 2011, 
the Center presented Ms. Kubitschek the Family Defender award at 
its Third Annual Gala. Since 2011, Ms. Kubitschek has frequently 
consulted the Center in its federal litigation, including Hernandez 
v. Foster (and the newest case filed, L. W. v. Illinois Department of 
Children and Family Services et al (see p. 5)).

The National Advocacy Project grew out of these efforts. Discussions 
of a more formal affiliation between Ms. Kubitschek and the Center 
began in April 2012. Ms. Kubitschek is continuing her own prac-
tice with the law firm of Lansner & Kubitschek, based in New York 

City, and will work, part-time, in an “of counsel” capacity, leading 
efforts to expand the Center’s reach to all 50 states and the District 
of Columbia.

Since August, when Ms. Kubitschek formally became “of counsel” 
to the Family Defense Center, she has given legal advice and support 
to lawyers in other states who have cases in which families are su-
ing child welfare agencies for wrongly separating children from their 
parents. She has shared legal papers with lawyers in other states, for 
them to use as models in their own litigation. And she has signed 
on as co-counsel on behalf of the Family Defense Center with a law 
firm in Pennsylvania in D.M. v. County of Berks. (See article at p. 17).

The National Advocacy Project will help to implement the goals of the 
Family Defense Center of changing child welfare policy and practice 
through litigation to compel child welfare agencies and investigators 
to comply with the requirements of the Constitution. One means of 
compelling child welfare agencies to comply with these requirements 
and helping families to access justice is to obtain compensation for 
parents and children whose lives and families have been shattered by 
child protective services. In addition, the National Advocacy Project 
is already reaching out nationally to encourage and assist attorneys 
who are challenging child protective services in their own states.

One of the project’s first tasks may be to provide some basic educa-
tion for lawyers who do not understand how to redress the wrongs 
they know that their clients are experiencing. Recently, one lawyer 
wrote an email message complaining about child protective services 
in his state, and ending with, “But you can’t sue child protection ser-
vices and win.” Even experienced civil rights lawyers have said that 
they don’t sue child protective services agencies and workers because 
they consider these cases “unwinnable.” But Ms. Kubitschek and the 
Center have filed many civil rights cases and won or settled most of 
them, overcoming qualified immunity and other obstacles that limit 
the access of civil rights plaintiffs to securing justice in federal court 
cases. Because these cases are challenging but winnable, one of the 
Project’s major tasks is to educate lawyers as to how they can win 
when they encounter unlawful child protective services conduct but 
feel powerless to challenge it.

As the National Advocacy Project becomes better known, the Project 
will continue to expand our capacity to respond to requests from 
attorneys. Ms. Kubitschek is already starting to prepare litigation 
kits for lawyers to use in developing litigation on behalf of family 
members against child protective agencies. This coming winter, the 
Center is planning to develop a network of experienced child wel-
fare/civil rights lawyers that will eventually increase our ability to 
more effectively support the work of lawyers across jurisdictions. The 
National Advocacy Project will continue to work as co-counsel with 
attorneys in other states, consistent with the standards for case selec-
tion the Center has adopted. See box at p. 18.

The Center welcomes the opportunity to help attorneys who are 
interested in pursuing civil rights litigation. To obtain consultation 
on any pending or contemplated civil rights case involving a child 
protection issue, please contact either Carolyn at carolyn@fami-
lydefensecenter.net or Diane at diane@familydefensecenter.net.

Two renowned 
national advocates 
and family defend-

ers Prof. Dorothy 
Roberts (U. Penn 

Law Professor and 
2009 Family De-

fender) and Carolyn 
Kubitschek, 2011 
Family Defender, 

now “of counsel” to 
FDC.

NATIONAL ADVOCACY PROJECT EXPANDS CENTER’S REACH
Leading child protection/appellate/civil rights attorney Carolyn 

Kubitschek joins Center in an “of counsel” role
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Berks County Pennsylvania is the cite of the first suit 
outside of Illinois which the Center has appeared as 
plaintiffs’ counsel.

The Family Defense Center’s new National Advocacy Project has the 
goal of becoming a resource to attorneys across the country who are 

working on civil rights cases for families. These cases serve to change un-
constitutional policies and practices and create precedents that the Cen-
ter can use to advance justice for families. Last winter, the Center was 
approached by plaintiffs civil rights lawyer Benjamin Picker, a senior as-
sociate with McCausland Keen and Buckman in Radnor, Pennsylvania 
(which is in the greater Philadelphia area), and asked to consult on his 
pending lawsuit, D.M. et al v. County of Berks, et al., which was pending 
in the United States District Court for the Eastern District of Pennsyl-
vania. The suit challenges the removal of two 
children from their parents based on a threat 
of foster care placement, even though the re-
port was based on decades-old disputed alle-
gations against the father. The plaintiff Parents 
are the adoptive parents of plaintiff, J.M., who 
is a teenage male with autism and intellectual 
and development disabilities. In addition, 
the mother has legal and physical custody of 
Plaintiff, D.P., who is a three-year-old boy. The 
named Defendants in the suit are the County 
of Berks, and several caseworkers, supervisors, 
solicitors, and directors of Berks County Chil-
dren and Youth Services (“BCCYS”).

Mr. Picker reached out to the Center because 
he learned of its work in several precedential civil rights cases on which he 
had relied in filing the case, including Hernandez v. Foster, 657 F.3d 463 
(7th Cir. 2011), in which the Center, along with an outstanding team of 
attorneys at Winston & Strawn, established a right to sue over a “safety 
plan” directive similar to the one at issue in D.M. v. County of Berks (See 
Family Defense Center Newsletter Issue # 12 Winter 2012 at http://www.
familydefensecenter.net/images/stories/FDCWinter2012-forpost.pdf). 
At the time he approached the Center, a contract with our National Advo-
cacy Project attorney Carolyn Kubitschek was being drafted, so a referral 
to Ms. Kubitschek for consultation was also made simultaneously. Even-
tually, as the National Advocacy Project was finalized, Ms. Kubitschek 
appeared on behalf of the Plaintiffs in the suit and now represents the 
plaintiffs in an “Of Counsel” capacity on behalf of the Family Defense 
Center. The Center hopes that this suit will be the first of many future 
cases in which we are able to provide consultation and co-counseling. The 
Center’s criteria for considering suits for possible co-counseling are set 
forth here (box p. 18).

The Facts Behind the D.M. v. County of Berks Case.

On July 20, 2012, BCCYS apparently received a report of possible child 
abuse by Mr. M. (“Father”). Three days later, a BCCYS caseworker al-
legedly interviewed two of the adult offspring of the parents (“Parents”), 
who apparently stated that they had been abused decades earlier. There 
were no allegations (nor have there ever been any allegations) that the 

parents had ever abused, or were abusing, the two children currently re-
siding in the home (J.M. and D.P.)(“the Children”). Moreover, the Par-
ents had been therapeutic foster parents for many years and, therefore, 
they had many children come through their home and had extensive 
monitoring of their home and of the children in their care.

The federal complaint alleges that three days after receiving the report, 
and after conducting only a cursory investigation certain BCCYS super-
visors and directors directed a BCCYS caseworker to obtain police as-
sistance, proceed to Plaintiffs’ home, and assure the safety of the children 
however necessary. The complaint further alleges that a BCCYS case-

worker, along with a police officer who was 
armed and in full uniform, drove to Plaintiffs’ 
home and entered the home without permis-
sion. The caseworker then advised the Father 
(in person) and the Mother and Mother’s at-
torney (via the telephone and within earshot 
of several other witnesses) that he had received 
a report of suspected child abuse that had al-
legedly occurred decades earlier. He said that 
he was not going to wait around all day, and 
that if the children were not placed outside of 
the home during the course of an investiga-
tion, he would have to take the children into 
protective custody and have them placed in 
foster care. The caseworker did not have a 

court order authorizing the removal of the Children. The caseworker was 
advised by the Father that J.M. was autistic, had intellectual and develop-
ment disabilities, that the parents had adopted him from foster care, that 
he was abused and improperly medicated while in foster care, and that 
he was terrified of returning to foster care. Nonetheless, it is alleged that 
the caseworker continued to insist that the Children would not be able 
to remain in the home.

As a result of this allegedly coercive statement that gave the parents no 
choice but to have the Children reside apart from them, the Parents 
placed the Children outside of the home with people that the Children 
knew so that they would not be placed in foster care. The caseworker 
then interviewed J.M., who stated he had never been abused by his par-
ents and that he was happy and well cared for in their home.

From July 23, 2012 until July 27, 2012, neither parent was permitted 
to have any contact with the children. At a meeting that occurred on 
July 27, 2012, it is alleged that BCCYS decided that Mother could have 
contact with the Children but that Father could still not have any contact 
with the Children. During their investigation, BCCYS spoke to many of 
the other children who lived in Parents’ home while they were therapeu-
tic foster parents and each denied that they were ever abused, neglected 
or harmed by Parents.

On August 9, 2012, BCCYS determined that Father must complete an 
“offender evaluation” before he could have any contact with the Chil-
dren.

please turn to page 18

Family Defense Center’s National Advocacy Project Takes 
On Pennsylvania Lawsuit

Center’s National Advocacy Attorney Carolyn Kubitschek Has Joined 
the Plaintiffs’ Legal Team in D.M., et al. v. County of Berks1

  The case is No. 5:12-cv-06762-MMB (E.D. Pa). The Family Defense Center 
thanks Benjamin Picker for his assistance in this article.
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Just as in the similar cases the Center has filed in federal court in Illinois, 
and in similar cases Ms. Kubitschek has filed in New York, the Defen-
dants in this Pennsylvania case maintain that the removal of the children 
was “voluntary.” As of August 31, 2012, the children were still outside of 
the home while BCCYS continued to conduct its “investigation” and the 
Parents were fed up with the situation. Based on BCCYS’s recent conten-
tion that the removal was “voluntary,” they decided to bring J.M. home. 
After doing so, a different BCCYS caseworker called and demanded that 
the Parents refrain from having either of the Children in their home and 
that J.M. be returned to residence where he had been living since July 23, 
2012. Parents reluctantly complied yet again because they did not want 
to risk foster care placement. This action belies Defendants’ contentions 
that the family separation was ever voluntary. After a court hearing on 
September 12, 2012, which hearing occurred only after BCCYS filed a 
Petition seeking to compel Father to undergo an “offender evaluation” 
(something that Pennsylvania state courts have since ruled is inappropri-
ate), the Children were finally returned to the Parents. In the end, the 
Children were outside of the home, and Father was prohibited from hav-
ing any contact with the Children, for fifty-one days, all without cause 
or due process of law.

The Legal Claims in the Suit

In the lawsuit, the Parents and Children complain about the following 
eight aspects of the conduct of the various Defendants: (1) illegal entry 
into Plaintiffs’ home without probable cause; (2) coercive removal of the 
Children without a court order or reasonable suspicion that they were 
in imminent danger; (3) failure to provide the Plaintiffs with any pre-
deprivation process to challenge the action against them or a prompt, 
state-initiated post-deprivation hearing; (4) seizure of the Children with-
out a warrant, probable cause or exigent circumstances; (5) improper in-
terference with plaintiffs’ family unit by seizing the children from their 

home when less restrictive means were available; (6) refusal to permit 
the Children to have contact with Mother (for four days) and Father 
(for fifty-one days); (7) making completion of an offender evaluation a 
condition that must be satisfied before Father could see the Children and 
before the Children would be returned to the Parents’ care; and (8) fail-
ing and refusing to return the Children to their parents for fifty-one days 
without factual or legal basis. The Plaintiffs contend that the foregoing 
acts by the Defendants constitute violations of their Fourteenth Amend-
ment procedural due process rights (Count I), Fourteenth Amendment 
substantive due process rights (Count II), Fourth Amendment rights to 
be free from illegal entry and seizure (Count III), and their First Amend-
ment Right to familial association (Count IV).

The Federal Court Has Decided to Allow the Case to Proceed

On March 14, 2013 (less than a month after Mr. Picker first reached out 
to the Center for consultation and just two months after the amended 
complaint had been filed on January 11, 2013), the federal district court 
(Hon. Michael Baylson) issued an opinion and order denying the Defen-
dant’s preliminary request that the case be dismissed for failure to pres-
ent a claim and based on contentions the Defendants were entitled to 
qualified immunity. The federal court’s well-reasoned opinion is set forth 
at 929 F. Supp. 2d 390 (E.D. Pa. Mar. 14, 2013). The federal judge de-
scribed the basis for the motion to dismiss ruling in a later opinion dated 
July 30, 2012 (available at 2013 U.S. Dist. LEXIS 106280 and 2013 WL 
3939565) as follows:

The Court denied Defendants’ motion as to the substantive due 
process claim because Plaintiffs alleged facts from which it could 
be plausibly inferred that Defendants lacked a reasonable suspicion 
that the Children had “been abused or [were] in imminent danger 
of abuse” per Croft v. Westmoreland County. Children & Youth Servs., 
103 F.2d 1123, 1126 (3d Cir. 1997). The Court denied Defen-
dants’ motion as to the Fourth Amendment claim because Plain-
tiffs plausibly alleged that Defendants entered their home without 
a warrant or consent. The Court denied Defendants’ motion on 

Pennsylvania Lawsuit
continued from page 17

The National Advocacy Project—Factors The Center Will Consider Before Offering Co-Counsel Assistance
In developing the National Advocacy Project and agreeing to assume a role as co-counsel in D.M. v. County of Berks, the Family Defense 
Center has developed criteria by which future requests for our assistance will be evaluated. These criteria include consideration of the fol-
lowing factors. The Center has also adopted a “special case” policy, which requires review of these factors by the Executive Director and a 
memorandum to be presented to the Center’s program committee before filing an appearance as counsel outside of Illinois.

1. Is the proposed case similar to litigation we have successfully filed before?
2. Does the case represent an opportunity to advance legal principles that we consider important (as opposed to simply securing justice for 

a n individual plaintiff? Is a positive legal precedent that we can use in future Center litigation a reasonably likely possibility (though we 
recognize that it is impossible to predict how any case will come out and whether a precedential opinion will result from our efforts)?

3. Is representation logistically feasible? (In the D.M. v. County of Berks case, discussed on p. 17, the Pennsylvania location of the case was 
accessible to our New York-based National Advocacy Project attorney Carolyn Kubitschek).

4. Is there experienced and capable lead counsel involved in the case already who welcomes our assistance?
5. Is our anticipated role in the case an appropriate role for us to play? (Note: consultation on legal arguments and brief writing are roles we are 

able to play, while taking fact witness depositions or making multiple court appearances is not a role we are likely to be able to undertake.)
6. Will taking on the case help us to strengthen our advocacy network and build important connections to legal advocates across the country?
7. Are expenses in the case (filing fees, witness fees, deposition costs) being covered by the lead counsel? If not, is there a plaintiff who is 

able to bear the costs of the litigation?
8. Is there a reasonable likelihood that we will be able to seek civil rights attorneys fees for our work in the case (assuming we prevail)? Is 

there any other source of funding for our work in the case?
9. Do the plaintiffs themselves welcome our assistance?

As we continue to develop the docket of the National Advocacy Project, these criteria will be reviewed and revised.

please turn to page 19
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Our readers know that the Family Defense Center has focused a great deal of 
its legal attention in the past four years to Allegation #60—the “Environment 
Injurious” Allegation, which was declared to be “void” by the Illinois Supreme 
Court. See article “Ashley M.” at p.1. In this edition of our “Can You Believe 
It?” column, we focus on Allegation 60 cases that have come to our office’s 
attention. We cannot believe that, after all three branches of the government 
have declared that Allegation 60 needs to stop being used in its present form, 

DCFS continues to investigate and use it 
against innocent, loving parents.

Apparently, DCFS will indicate a par-
ent for having followed the advice of a 
counselor! Following the birth of her 
son in July, young mother Miranda1 
permitted her son’s father to have 
monthly supervised visits, supervised 
by Miranda. This arrangement had 
been suggested by Miranda’s coun-
selor, with supervision proposed due 
to the baby’s father having exhibited 
anger issues in the past. During one 
such visit in August, Miranda tried to 
end the visit due to the father’s escalat-

ing behavior, which involved pushing Miranda in a parking lot while the 
baby was in the car strapped in his safety seat. When the father took the 
baby out of the safety seat and refused to let him go, Miranda contacted 
her father and the police. After the police arrived, Miranda took the baby 
home without further incident—until DCFS came knocking the next 
day and then proceeded to indicate Miranda for Allegation 60 “envi-
ronment injurious.” DCFS indicated Miranda despite her having merely 
followed the visitation parameters suggested by her counselor, despite her 
having had no control over the choices made by the baby’s father, despite 
her having appropriately terminated the visit when the father’s behavior 
became improper, despite her immediate action to secure t an order of 
protection, and despite her having an excellent support system at home. 
Because of this indicated finding, Miranda’s intended future as a juvenile 
probation officer has been jeopardized. Pro bono attorneys are represent-
ing Miranda in an expedited appeal.

Beware! Void child neglect allegations under Allegation 60 now have 
been extended to teenage boys who fight with their younger brothers. 
The Center recently represented an older brother who DCFS labeled a 
child neglector because he got into such a a fight. Jack, though over 18, is 
under the legal guardianship of his mother, Camille, due to his behavioral 
and mental health issues as well as learning disabilities. Camille is vigilant 
in making sure that Jack receives all the appropriate and necessary services 
for his needs. One day, Jack didn’t want to take his prescribed medication 
and began to argue with his mother. His older and younger brothers at-
tempted to restrain him, which resulted in a physical altercation between 
Jack and his younger brother. Jack was actually the only one who was in-
jured in the tussle, and yet, despite this, and despite that Jack is not even 
legally responsible for his own care, he was indicated for the void Allega-
tion #60 with his younger brother listed as the victim of Jack’s neglect. 
Fortunately, DCFS voluntarily unfounded the indicated finding without 
the need for a hearing. We can’t believe, however, that sibling conflicts are 
giving rise to investigations and indicated findings in cases like this one.

DCFS often faults domestic violence victims for not obtaining orders of 

1  All names have been changed in this article to protect client confidentiality. 

protections against their abusers. Apparently, now they have started to 
label them as child neglectors even if they do get such orders. Emmy, the 
mother of one-year-old Brian, was previously in an abusive relationship 
with Brian’s father but ended the relationship and obtained an order of 
protection. DCFS chose to ignore her steps to protect herself and her 
son, and instead indicated Emmy for the void Allegation #60 based en-
tirely on false allegations that she had been spending time with Brian’s 
father and exposed Brian to further domestic violence incidents. Fortu-
nately, DCFS voluntarily unfounded the indicated finding without the 
need for a hearing. But we still can’t believe that DCFS is continuing to 
target mothers who are domestic violence victims as child neglectors even 
when they take protective action. We can’t believe DCFS continues to 
ignore the law that requires them to have evidence of parental wrongdo-
ing before they can label a parent a child neglector.

Sometimes DCFS gets it wrong as to who the domestic violence per-
petrator is, and sends mothers into a tailspin to protect their custodial 
rights. That’s what has happened to Tammy, the mother of four girls 
who ended a violent and emotionally abusive relationship with her ex-
husband many years ago. But that hasn’t stopped her ex-husband from 
continuing to call DCFS. In fact, he has called DCFS about every boy-
friend Tammy has, claiming each one is a domestic violence perpetrator. 
Tammy’s sole failing is that she now has a boyfriend that her ex-hus-
band doesn’t care for, but now DCFS is taking the ex’s side. When his 
pleas to reduce his child support payments failed, Tammy’s ex turned 
to the DCFS hotline for help. Her ex has now succeeded, twice, in get-
ting Tammy indicated twice for the void Allegation 60 based on her ex’s 
false claims that her boyfriend is abusive to her and her children. Now 
Tammy’s livelihood at a church (where she works with children) is at risk.
because DCFS has taken the side of a documented perpetrator of spousal 
abuse. As this newsletter goes to print, the Center is still helping Tammy 
with two pending Allegation 60 appeals, both instigated by her manipu-
lative ex-husband who just doesn’t want Tammy to date other men. We 
can’t believe DCFS is, once again, picking the side of the abusive parent 
rather than the domestic violence victim.

Can You Believe This?

Plaintiffs’ procedural due process claim because, under B.S. v. Som-
erset County, 704 F.3d 250, 271-73 (3d Cir. 2013), a state’s failure 
to provide a post-deprivation hearing within 40 days of removing 
a child violates the parent’s right “to be promptly heard.” Finally, 
the Court denied Defendants’ motion on the First Amendment 
claim because Plaintiffs plausibly alleged that Defendants had less 
intrusive means of protecting the Children than barring the Par-
ents from having any contact or communication with them in the 
weeks subsequent to the removal.

Unfortunately, many civil rights cases are derailed at the motion to dis-
miss stage, particularly because the qualified immunity doctrine requires 
Plaintiffs to show that the claims they are presented are already “clearly 
established” by existing legal precedents.

Factual discovery is now underway. The Center has been consulting with 
Mr. Picker, who continues to take the lead in the development of case. 
Summary judgment motions are due on February 17, 2014, and it is 
expected that trial will occur sometime in April 2014.

Pennsylvania Lawsuit
continued from page 18
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I’ve worked on legal issues in the child welfare system for nearly 
30 years, starting in 1984 when the Legal Assistance Founda-

tion’s Executive Director said “yes” to my request to start the LAF’s 
Children’s Rights Project, I quickly saw that parents were getting a 
raw deal in the child welfare system, and that the best way to help 
children was often to help their parents to get them out of the 
chaotic and harmful child welfare system as fast as possible. Start-

ing in 1984, I have consistently advocated for 
services to help parents, including treatment, 
concrete supports like housing, and support 
for family visits in order to keep families 
together and reunite families who had been 
separated. Much of the litigation and policy 
work I have done over the years (and that the 
work the Center now does) has been aimed at 
enabling parents to access the resources they 
need in order to keep or regain custody of 
their children.

But my perspective that the system needs to improve its ability 
to deliver preventive and reunification services –which is what 
“reasonable efforts” under federal and state law are all about—has 
rarely been echoed in mainstream media or by cultural institu-
tions that reach a broad public. Suddenly, however, I don’t feel so 
alone. In just one three-month period, two major cultural institu-
tions—the Goodman Theater and the New Yorker magazine—have 
taken aim at the child welfare system from a perspective that is 
both realistic and empathetic with the parents who have lost cus-
tody of their children. The suggestion in both of these pieces is 
that children would do much better if the child welfare system 
followed the Family Defense Center’s motto: to protect children, 
defend families.

If you haven’t read Rachel Aviv’s outstanding piece in the New 
Yorker (Annals of Law, December 2, 2103, “Where is My Moth-
er,”), you must! The piece highlights the story of a brilliant and 
proud immigrant mother, Niveen Ismael, who lost custody of her 
son when she was struggling to hold down a job and had a one-
day lapse in her child care. While the piece does not sugarcoat Ms. 
Ismael’s lapses in judgment, it leaves the indelible conclusion that 
our system failed both mother and child by failing to promptly 
provide mental health supports, child care, extensive visiting sup-

port and/or respite care in place of foster care and by applying 
impossibly high and nit-picking parenting standards to a mother 
who had a lot of strengths and a close bond to her son.

Similarly, Rebecca Gilman’s new play Luna Gale, which we are 
privileged to be able to show at our first-ever theater event on 
January 23, see p. 2, doesn’t glamorize the teen parents whose sub-
stance misuse causes a legitimate Hotline call to be made and a 
child neglect investigation to ensue. But the play shows failings 
galore in serving the teen parents and leaves the audience with the 
question we often ask in our cases: wouldn’t children be better off 
if we as a society worked better at supporting their parents?

By publishing these pieces, both of these leading cultural institu-
tions, the New Yorker and the Goodman Theatre, are helping ad-
vocates like the Family Defense Center to raise awareness of the 
issues families face. They describe the problems and put a human 
face on it—a face the broader public can relate to. They don’t pre-
scribe solutions. That’s our job as advocates. And we are doing that 
job every day and in many different ways (see p. 3 describing our 
legislative policy work, p. 5 describing our newest civil rights suit, 
and p. 16 describing our National Advocacy project). But these 
stories, in print and in the theater, help us talk about our work 
much more effectively.

With the attention of a better informed public, positive changes 
suddenly become much more possible.

Here’s wishing all of our friends and supporters a happy holiday 
season and a wonderful New Year.

Yours in the struggle for justice for families in the child welfare 
system,

Diane L. Redleaf 
Executive Director, 
Family Defense Center

Message from the Executive Director

It’s Heartening to See Leading Cultural Institutions 
Discussing The Issues We Work On Every Day


