
FEATURES:

Family’s Long Safety Plan 
Nightmare Ends; Juvenile 
Court Dismisses Case for Lack 
of Probable Cause
See page 3

Credit Where Credit Is Due
See page 4

The Supreme Court 101: The 
Road to Certiorari
See page 4

Viewpoint: Why So Few 
Constitutional Child Protection 
Decisions? 
See page 6

Family Exonerated after Safety 
Plan Brings Them Nearly to 
Ruin 
See page 7

IN THIS ISSUE:
Focus on Safety Plan Stories 
and Cases

Family Defense Briefs 
See page 2

Message from the 
Executive Director 
See back page

please turn to page 5

Th e Family Defender
ADVOCATING FOR CHILDREN & FAMILIES TOGETHER

Family Defense Center Asks Supreme 
Court to Hear Challenge on Child

Protection Investigations/Safety Plans

Vol. 2 Winter/Spring 2008

Vol. 2, No. 1

A Child Protection Watchdog Group Can a state child protection investigator come 
to your home and ask you to leave, threaten-

ing that the state child protection agency will take 
your children into foster care if you don’t “agree” 
to do so? Can the state make this demand on noth-
ing more than “mere suspicion” after receiving a 
Hotline call, before starting any investigation? If 
you do leave your home after being threatened 
with the removal of your children, can the state 
label your decision “voluntary” and never provide 
you with a process to challenge the demand?

One might think the answer to each of these ques-
tions of law would be a resounding “no.” After all, 
if the police came to your home without a warrant 
and told you to leave, and if they had no prob-
able cause to arrest you, it is well-established that 
such conduct would be unconstitutional. Dozens, 
if not hundreds, of court decisions establish the 
law governing police conduct. But the Supreme 
Court has never answered similar questions about 
standards governing child-protection investiga-
tions. 

Now the Family Defense Center is taking the lead 
in petitioning the U.S. Supreme Court to con-
sider Dupuy v. McEwen, a case that challenges 
the right of the Illinois Department of Children 
and Family Services (DCFS) to tell parents, with 
nothing more than “mere suspicion” of abuse or 
neglect, that the family must separate during an 
investigation or face the threat that DCFS will 
take the children into foster care. Th e FDC’s case 
raises a basic due process argument, as well as an 
argument about the meaning of “voluntary” waiv-
ers of rights, on behalf of an estimated 120,000 
Illinois residents who have had their families torn 
apart under the demand that they either leave the 
home or have their children taken from them.

Th e “agreements” that DCFS exacts from parents 
are called “safety plans.” DCFS initiates these 
plans within 48 hours of a Hotline call under 
what is known as the Child Endangerment Risk 

Assessment Protocol (CERAP). DCFS estimates 
10,000 people per year have been subject to these 
challenged policies since CERAP was adopted 
in 1995. (DCFS keeps no centralized records of 
safety plans.)

DCFS cannot take children into foster care (the 
legal term for this action is taking “protective cus-
tody” of the child) without providing a process 
for parents to challenge that action promptly, and 
secure a judicial decision. Nor is DCFS allowed 
to take children into protective custody unless it 
has no time to get a court order. But DCFS avoids 
the requirement of a neutral judicial decision by 
declaring that safety plans are not equivalent to 
taking protective custody because it considers 
these plans to be “voluntary.” In fact, according 
to DCFS, there is no such thing as an involuntary
safety plan—even if there were, DCFS has no re-
view process to identify a plan as such. 

One fact that has never been disputed in the Du-
puy case is that DCFS does not provide parents 
any process to contest these safety plans. Th e fam-
ilies involved in the case initiated this aspect of 
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New Offi  ces for the FDC

On April 18, 2008, we move to our new offi  ces 
at 725 S. Wells, #702, Chicago, 60607. Our 
phone numbers are the same. Please stop by!

FDC’s Pro Bono Program Reaps Enthusiastic Support

On February 5, 2008, the Family Defense 
Center held a training at McDermott Will & 
Emery to inaugurate its new pro bono refer-
ral program. More than 15 attorneys attended 
the training and more than 10 have accepted 
pro bono case referrals. Brian Wilson, a Jenner 
& Block associate, is one of our enthusiastic 
young lawyers assisting clients with the DCFS 
expungement process. Wilson comments, 
“Representing Mr. F. [the client referred by the 
FDC] is one of the best legal experiences I’ve 
had since I became a lawyer.” Clients involved 
with DCFS who have meritorious administra-
tive appeals seeking expungement of fi ndings 
against them in the State Central Register are 
entitled to fi nal hearing decisions within 90 
days (or in the cases of many child-contact 
professionals, within 35 days) of a DCFS de-
termination against them. Th e timeframes for 
these cases and hearing opportunities make 
them ideal for pro bono counsel.

FDC and Loyola Law School’s Civitas ChildLaw Center 

Will Host Stanford Law Professor to Speak on “The 

Limits of the Child Welfare System”

Stanford Law Professor Michael Wald will be a 
keynote speaker this fall at a program co-spon-
sored by the FDC, Loyola Law School, and 
other child advocacy organizations. Prof. Wald, 
a preeminent legal scholar in the child welfare 
fi eld, will discuss his proposals for reforming 
our nation’s child welfare systems. Prof. Wald 
was the associate general counsel at the U.S. 
Department of Health and Human Services 
and director of the San Francisco child welfare 
system. Prof. Wald also will be a Distinguished 
Visiting Scholar at Loyola in September 2008. 
Prof. Wald’s lecture, scheduled for September 
17, is part of a series of lectures that will take 
place at Loyola to mark the 15-year anniversa-
ry of the ChildLaw Center. Th e FDC is excited 
to be working with Loyola’s ChildLaw Center 

in sponsoring the September event. (Check 
www.familydefensecenter.net for time and lo-
cation, as well as details for an FDC reception 
in honor of Prof. Wald.) Th e FDC board and 
its national advisory board will also hold a full-
day retreat on Sept. 19 with Prof. Wald and 
other policy leaders to discuss our developing 
policy initiatives.

Northwestern Child and Family Justice Center and 

Center on Wrongful Convictions to Focus Attention 

on Wrongful Shaken Baby Diagnoses

Th is winter, the FDC has handled a spate of 
“shaken baby” abuse claims leveled against par-
ents whose children have preexisting medical 
conditions that predispose them to subdural 
hematomas. In one such case, the juvenile 
court returned custody to a client who had not 
even been present in the home at the time of 
the supposed child abuse. Th e Northwestern 
University Child and Family Justice Center 
and Center on Wrongful Convictions confer-
ence scheduled for November 13-14, 2008, 
will focus on increasingly successful challenges 
to shaken baby diagnoses as “junk science.” 
Our summer 2008 newsletter will feature in-
formation about recent rulings in this area.

Foster Mom Whose Children Were Removed from 

Her Without Notice Finally Gets to See Two of Them 

and Have Her Day in Court

At long last, Kim Stevens, the foster mother 
whose three foster children were taken from 
her without notice (see Family Defender, Fall 
2007, page 1), had the opportunity to see 
two of the three children. Despite months of 
stating that they did not want to see her, the 
children ran into her arms as soon as they saw 
her. Th e long-overdue visit confi rmed Ms. Ste-
vens’ fears: the children had never been told 
that she was fi ghting for their return and that 
she never had sought their removal. DCFS’s 
clinical assessment of Ms. Stevens is glowing. 
Unfortunately, one of the three children could 
not participate in the assessment. He has been 
hospitalized for emotional disturbance. A fi nal 
hearing to resolve whether the children will 
return to Ms. Stevens’ care will be scheduled 
shortly.



The Vallecillo family’s life turned upside 
down on October 8, 2007. Th eir two-

month-old baby, Viviana, had gastrointestinal 
problems. Th eir older daughter, Adriana, had 
had similar problems and, based on that expe-
rience, the Vallecillos decided to skip their local 
hospital and go directly to Children’s Memo-
rial Hospital (CMH) in Chicago, where Adri-
ana had been treated successfully. When x-rays 
showed Viviana had a broken right femur, the 
Vallecillos were shocked and upset. CMH staff  
called DCFS and the Vallecillos were reported 
for suspected child abuse.

CMH’s Protective Services Team, led by Dr. 
Emalee Flaherty, interviewed Mrs. Vallecillo. 
A 15-year veteran teacher with the Chicago 
Public Schools, mother of three, and caretaker 
to four other children—three of whom DCFS 
had placed with her—Mrs. Vallecillo told Dr. Flaherty she had not 
witnessed any injury to Viviana. Mrs. Vallecillo suggested that the 
break could have occurred when several of the children, including 
the Vallecillos’ children (who were 1½   and 3 years old), jumped on 
the bed when Viviana was nearby. However, Dr. Flaherty concluded 
the injury was due to child abuse, solely because neither Mr. nor 
Mrs. Vallecillo could explain exactly how the injury occurred.

DCFS imposed a safety plan on the Vallecillo family that night, 
threatening that if the parents did not cooperate, their own children 
and the children they were caring for could go into foster care. Th e 
plan, which eventually would last for almost fi ve months, initially 
permitted the Vallecillos to remain in their home, but allowed only 
“supervised contact” with their children. 

Th e Vallecillos cooperated during interviews conducted by DCFS 
and Chicago Police Department (CPD) detectives investigating the 
case. When a CPD investigator became insistent and rude, however, 
Mrs. Vallecillo asked the detective to leave. Mysteriously, DCFS 
made a surprise visit late the same evening to check on the Vallecil-
los and imposed additional restrictions without any new evidence. 
Th e revised safety plan required Mr. and Mrs. Vallecillo to sleep 
outside their house, a signifi cant hardship because Mrs. Vallecillo 
was breastfeeding Viviana. Th is plan lasted for several weeks before 
DCFS permitted the Vallecillos to move back into their home, with 
the stipulation that they live under the supervision of their own par-
ents and sleep on the third fl oor of their single-family house.

Neither Viviana’s orthopedist at Mount Sinai Medical Center nor Dr. 
Christopher Sullivan at the University of Chicago Comer Children’s 
Hospital suspected that child abuse had occurred. Dr. Sullivan’s ex-
pert opinion was that little force was needed to create Viviana’s slight 
fracture, and that it could have been caused by one of the younger 
children.

Despite this medical opinion in their favor, DCFS and the CPD con-
tinued their threats against the Vallecillo family, while denying them 
any opportunity to challenge the safety plan restrictions or the basis 
for the plan’s conclusions regarding the family’s living conditions. 

(See article on page 1.) Th e assigned DCFS in-
vestigator claimed that DCFS contemplated 
taking the Vallecillo children into state protec-
tive custody. CPD detectives contacted FDC 
attorneys who were representing Mr. and Mrs. 
Vallecillo, requesting that they “turn themselves 
in.” At each fl are-up of threats, FDC counsel 
was able to forestall additional action. When 
DCFS attempted to have the case screened for 
protective custody, the state’s attorney turned 
down the request and directed DCFS to con-
duct additional investigation. In late December 
2007, however, the state’s attorney screened the 
case for an “order of protection”—a court order 
that would maintain the same conditions as the 
safety plan. 

On February 27, 2008, the Cook County Ju-
venile Court heard the state’s evidence to deter-

mine whether there was probable cause to believe that Mr. or Mrs. 
Vallecillo abused or neglected their children. A probable cause hear-
ing calls for a relatively limited level of objectively based evidence in 
order to continue the case to trial. While very few cases in juvenile 
court are dismissed for lack of probable cause, the Vallecillos’ case 
for dismissal was strong: an expert orthopedist had concluded that 
abuse had not occurred and the sole basis for any suspicion against 
the Vallecillos was that Dr. Flaherty did not believe their explana-
tion for their child’s fracture. Th e FDC argued that the opinion that 
child abuse had occurred was based not on Dr. Flaherty’s “medical 
opinion” of Viviana’s injuries, but her negative credibility judgment 
against the family, which the FDC argued was a judgment reserved 
for the court and not a DCFS consultant like Flaherty.

After a full hearing, the Juvenile Court judge completely exoner-
ated the Vallecillos and dismissed the petitions. Th e judge found that 
Dr. Sullivan’s testimony overcame that of Dr. Flaherty. Dr. Sullivan, 
the judge found, had the relevant experience in treating children’s 
fractures, which is what the case involved. Especially noteworthy to 
Judge Stevens was Dr. Sullivan’s testimony that approximately 50 
percent of parents do not know how their child sustains a broken 
bone. By contrast, the judge determined that Dr. Flaherty had been 
less convincing, especially because she had to retract her own tes-
timony claiming that she knew more than an orthopedic surgeon 
about the kinds of force necessary to break bones. DCFS, which had 
kept the Vallecillos’ case open pending the court’s decision (violating 
its own rules on timely conclusion of investigations), also decided 
that the allegations against the Vallecillos were unfounded.

It is unusual for DCFS to seek juvenile court involvement in safety 
plan cases. Here, however, due process review proved the value of 
both legal representation and neutral judicial scrutiny of living re-
strictions the family would have had no right to challenge otherwise. 
Unfortunately, the Vallecillo family had to live for months under the 
terrifying threat that their children might be taken into custody at 
any time. If DCFS safety plans were reviewed quickly, DCFS could 
focus on cases of real abuse, and families like the Vallecillos could 
stop living in fear. ■
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Family’s Long Safety Plan Nightmare Ends; Juvenile 
Court Dismisses Case for Lack of Probable Cause

Th e Vallecillo family.
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Brian (above) and Jona-
than Libgober,  ED Diane 
Redleaf ’s sons,  increased 
their odds of college admis-
sions by working hard in 
high school, just as the 
Dupuy team has worked to 
increase its odds of success.
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Dozens of people have contributed to the briefi ng eff ort now 
underway in the Supreme Court. Th ese individuals include all 

of the current counsel for the plaintiff  class: Diane Redleaf; Robert 
Lehrer, co-lead counsel; Jeff rey L. Fisher, co-director of the Stanford 
Law School Supreme Court Clinic; Richard Epstein, Professor of 
Law at the University of Chicago; Jeff rey B. Gilbert, co-counsel in 
Dupuy since 1998; Andy Mathews and Marshall Seeder of Reed-
Smith; and Carolyn Shapiro, Associate Professor of Law at Chicago-
Kent Law School and a former clerk for both Supreme Court Justice 
Stephen Breyer and United States Court of Appeals Judge Richard 
Posner. Previous counsel in the case include Amy Zimmerman, now 
with Health and Disability Advocates; Joan Matlack, now with the 
Illinois Attorney General Public Interest Bureau; and Jack Block, 
formerly with Reed Smith and now deputy director of LAF. 

Th e amicus briefi ng eff ort, coordinated by the Family Defense Cen-
ter, has relied on the entire FDC staff —Diane Redleaf, Alison Mc-
Intire, Melissa Staas, Gloria Rosenbaum, Anthoula Krokidis, and 
Heather White—and numerous attorneys (listed below) working 
pro bono. A number of lawyers and advocates who work with amic-
us groups were instrumental in securing their organizations’ support 
for the amicus eff ort and participated in the briefi ng: Ilya Shapiro at 

the Cato Institute; Valerie Bayman at the Institute for Justice; Bruce 
Boyer of Loyola Law School; and Rich Cozzola and Katie McClellan 
at the Legal Assistance Foundation of Chicago.

Th e organizations signing onto the amicus briefs and the authors of 
those briefs include:

1) Th e Illinois State Bar Association—brief by Jenner & Block attor-
neys Robert Stauff er (Chicago offi  ce), Ian Heath Gershengorn (coun-
sel of record), Darren Lubetzky, Daniel Weiner (Washington, D.C., 
offi  ce), and Joshua A. Block and Elisabeth Genn (New York offi  ce).

2) Th e American Psychoanalytic Association and Chicago Psychoan-
alytic Society—brief by O’Melveny and Myers (Washington, D.C., 
offi  ce) attorneys Mark Davies (counsel of record), K. Lee Blalock, 
Lani R. Miller, Alexander P. Okuliar, and Julia A. Schiller. 

3) Th e Cato Institute, the Institute for Justice, and the Goldwater In-
stitute—brief by Sidley Austin LLP (Washington, D.C., offi  ce) attor-
neys Paul J. Zidlicky (counsel of record), James C. Owens, and Lau-
ren A. Teitelbaum; Sarah O’Rourke Schrup (Northwestern University 
Supreme Court Practicum); and Ilya Shapiro (Cato Institute).

Credit Where Credit Is Due

The Supreme Court 101: The Road to Certiorari
TThe odds are strongly against the Supreme Court 

of the United States accepting any case. Its accep-
tance rate is much lower than admission rates at Har-
vard, Yale, and Stanford. (See Message from the Executive 
Director on page 8 comparing the college admission and 
Supreme Court certiorari petition processes from recent 
personal experience.) Of more than 7,000 petitions fi led 
annually, in recent years only approximately 70 cases 
have been accepted for review. Th at’s an acceptance rate 
of about 1 percent. By contrast, last year approximately 
8 percent of applicants got into Harvard, and this year 
8.3 percent got into Yale.

Th ese Supreme Court numbers are a bit misleading,  ac-
cording to Th omas Goldstein, who lectures about the 
Supreme Court, argues before it often, and is a senior 
partner at the law fi rm that administers the SCOTUS 
blog. First, many cases have less than a 1 percent chance, 
including roughly half of the petitions which are brought 
by prisoners or criminal defendants as a last resort. Some 
cases, however, have a much higher chance—cases in 
which the U.S. government is petitioning for review are 
accepted at very high rates, e.g., over 95 percent if two or 
more amici also join in the request.

Most cases are not taken to affi  rm the decision of a 
lower court. If a case is accepted for review, the odds 
of reversing the decision are good. Of the 72 cases ac-
cepted for the October 2006 term, for example, 52 re-
sulted in a decision reversing or vacating a lower-court 
decision—a 72 percent reversal rate.

Th e Supreme Court takes cases based on whether the 
petitioners can show that “a United States court of ap-
peals has entered a decision in confl ict with the deci-

sion of another United States court of appeals on the 
same important matter; has decided an important fed-
eral question in a way that confl icts with a decision by 
a state court of last resort; or has so far departed from 
the accepted and usual course of judicial proceedings, 
or sanctioned such a departure by a lower court, as to 
call for an exercise of [the Supreme] Court’s supervi-
sory power” (Supreme Court Rule 10). 

Under this standard, cases brought by large classes of 
people aff ected by a broadly applied policy and cases 
in which there is strong amicus support have a higher 
chance of getting accepted by the Court than other 
cases. Also, under this standard, cases are not accepted 
where the court of appeals simply made determinations 
of fact that are wrong. 

Th e process of reviewing petitions for certiorari relies 
heavily on Supreme Court law clerks. Initially, just two 
of the Court’s 36 law clerks read all the briefs submit-
ted in a case. One of the reviewing clerks writes a “pool 
memo” for eight of the nine justices. Th e other clerk 
works for Justice John Paul Stevens, who does not par-
ticipate in the pool. (Stevens is also the assigned justice 
for the Seventh Circuit, our circuit). However, if the 
pool memo strikes the interest of any of the justices, 
they may read the briefs themselves or have their clerks 
look into the case. Th e Court discusses petitions for 
certiorari at a court conference. Th ere is a “Rule of 
Four,” meaning four justices have to vote to take a case 
for the court to grant certiorari. 

Recently, commentators have noted that the justices in 
the Court’s liberal minority are not voting to take cases 
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the litigation in 2000, after prevailing in an earlier phase that dealt 
with the rights of people who work with children. Th e case went to 
trial in late 2002, with 22 days of witness testimony and a massive 
submission of documentary evidence. Judge Rebecca Pallmeyer is-
sued her 59-page ruling on March 9, 2005.

In that ruling, Judge Pallmeyer held that DCFS safety plans are not 
voluntary but were secured in a “coercive manner under the investi-
gator’s express or implied threat of protective custody.” However, in 
a subsequent order of December 7, 2005, Judge Pallmeyer refused to 
order DCFS to stop making the threats and allowed it to continue 
to demand “short” safety plans based on “mere suspicion” of abuse or 
neglect. Th at order also established a review process for longer-term 
safety plans, although that review was akin to an informal meeting 
rather than an evidentiary hearing by a neutral decision-maker.

Th e plaintiff s appealed this order, even though the federal court 
had ruled in their favor on the underlying constitutional claim that 
lengthy safety plans violate due process. Th ey were not satisfi ed with 
Judge Pallmeyer’s order or the remedies it imposed, because even un-
constitutionally long safety plans were to be reviewed by the people 
who imposed them in the fi rst place. Th e appeal contended that: 
(1) DCFS is not authorized to demand safety plans based on mere 
suspicion of abuse or neglect, no matter how long the plans last; (2) 
DCFS is not authorized to threaten families based on mere suspi-
cion; and (3) a neutral hearing process to review safety plans that 
DCFS imposes is needed to allow parents to challenge the plans.

Faced with this appeal—and with no appeal fi led by DCFS—on 
October 3, 2006, the court of appeals (Judges Richard Posner, Frank 

Easterbrook and Terence Evans) issued an opinion that adopted 
DCFS’s legal defense of safety plans in toto and declared that safe-
ty plans are always voluntary. Th e court disposed of the argument 
that unlawful threats accompanied safety plans by stating that it is 
not unlawful to threaten individuals unless the threat is a deliberate 
misrepresentation. And it found no constitutional problem with the 
“mere suspicion” standard for making safety plan demands, because 
parents, the court said, are free to “thumb their noses” at the safety 
plan demand—though not one ever has done so. It said that if par-
ents did so, DCFS would not be able to act because “mere suspicion” 
is not the law for taking protective custody. (Of course, most parents 
do not know the governing law, and there is no assurance at the time 
of a safety plan demand that the investigator will obey that law.)

After the circuit court ruling that parents have no constitutional 
rights in the safety plan process unless they can show systematic de-
liberate misrepresentations of the evidence at the time of the safety 
plan demand, Judge Pallmeyer dismissed the parents’ claims against 
safety plans in an order of February 26, 2007. Th e parents appealed 
again, and it is this appeal that has now made its way to the Supreme 
Court. 

Th e FDC fi led its petition for certiorari (review) in the U.S. Su-
preme Court on February 13, 2008. Twenty-one organizations sup-
ported this petition by fi ling fi ve separate friend of the court briefs. 
(See “Credit Where Credit is Due,” page 4.)

Not only are the questions the case raises fundamentally important 
for all American families, but the answers could guide child protec-
tion investigations for decades. 

It is no wonder that groups as disparate as the Illinois State Bar As-
sociation, the American Psychoanalytic Society, the Cato Institute, 
the Sargent Shriver National Center on Poverty Law, the Juvenile 
Law Center of Philadelphia, and 16 others are all asking the Court 
to accept the case. ■

4) Th e American Coalition for Fathers and Children, Children’s Law 
Center of Minnesota, the Civitas Childlaw Center of the Loyola 
University Chicago School of Law, Fathers4Justice, Juvenile Law 
Center, the Legal Assistance Foundation of Metropolitan Chicago, 
and the Support Center for Child Advocates—brief by McDermott 
Will & Emery (Chicago offi  ce) attorneys Steven F. Pfl aum (counsel 
of record), Matthew F. Madden, Purvi G. Patel, Jeff rey M. Hammer, 
and Rachael L. Mamula.

5) Th e Chicago Coalition for the Homeless, Chicago Legal Advoca-
cy for Incarcerated Mothers, Council of Parent Attorneys and Advo-
cates, Equip for Equality, Health and Disability Advocates, the Sar-
gent Shriver National Center on Poverty Law, the Battered Women’s 
Resource Center, and the New York Legal Assistance Group—brief 
by Baker & McKenzie attorneys Angela C. Vigil (counsel of record), 
Tracey L. Angelopoulos, Dolly Hernandez, Danielle M. Refkin, Erik 
C. Mazza, Marianna Lvovsky, Jerry M. Salcido, Alex M. Brauer, W. 
Bart Rankin, and Bronwyn G. Douglass. 

FDC law clerks and fellows did substantial groundwork in 2007, 
researching potential groups who might join in our certiorari peti-
tion and assisting with research into Supreme Court procedure and 
family liberty decisions of individual justices. Th ey are Nicole Ma-
ciejewski, Marie Barreiro, and John Migliarini. Law clerk Michelle 

LaGrotta also did research related to the case in 2006-07.

Several members of the FDC Advisory Board advised the FDC in 
important ways regarding the petition. First and foremost, imme-
diately after the Seventh Circuit Court ruled against the plaintiff s 
in 2006, Stanford law professor Michele Dauber’s eff orts were criti-
cally important in presenting Dupuy to the Stanford Supreme Court 
Clinic and securing the direct involvement of our counsel of record 
Jeff  Fisher. Mike Wald, Carolyn Kubitschek, Dorothy Roberts, and 
Bob Schwartz all contributed insightful suggestions regarding am-
icus support. Additional advisors who facilitated important connec-
tions to leaders and policy-makers in several of our amicus groups 
include Andy Redleaf (Diane Redleaf ’s brother), Maggie Gallagher, 
and Gene Meyer and Peggy Little (both of the Federalist Society).

FDC board member Salvador Cicero has coordinated publicity ef-
forts in the case, assisted by Wendy Greenhouse as an FDC consul-
tant and Deb Pergament, also an FDC board member.

Th ese credits highlight the extraordinary diversity of support we 
have secured. Despite a wide range of diverging opinions on many 
issues of social policy among our amici groups, advisors, and our co-
counsel, all agree that the State is out of bounds in threatening fami-
lies with placing children into foster care under “mere suspicion” and 
without any process for review. 

And we hope this is just the beginning of a much longer list of cred-
its. STAY TUNED! ■
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The Supreme Court 101
continued  from page 4

By Diane L. Redleaf

Why hasn’t the Supreme Court of the United States ever directly 
addressed the constitutional standards governing child pro-

tection investigations?

I do not have a defi nitive answer to this question, but it is one that 
troubles me. After all, most serious questions of constitutional law are 
accompanied by a rather substantial history of eff orts in the Supreme 
Court. When it comes to the treatment of families by child welfare 
authorities, however, there is precious little law to be found in the 
Supreme Court annals, and almost equally little eff ort by lawyers and 
community organizations to get the Supreme Court’s attention.

Th ere are four reasons I off er as possible, albeit incomplete, explana-
tions for the dearth of constitutional litigation on behalf of families 
in child protection cases:

1. Th e expansion of the powers of child protection authorities is 
relatively new, as constitutional matters go. While the police have 
been with us since the founding of the Republic, child protection 
authorities didn’t exist in governmental agencies in any numbers un-
til the mid 1970s. 

2. At the same time that child protection authority was expanding in 
the 1970s and 1980s, constitutional jurisprudence was contracting 
in the post-Warren court years. Not only were constitutional rights 
and liberties recognized more reluctantly, but a host of judicial doc-
trines limited the powers of federal courts. It became harder to bring 
constitutional litigation, period, but particularly hard to bring cases 
regarding matters that the Warren court had never addressed.

3. Possibly most importantly, legal services programs—including pro-
grams that had aggressively sued agencies for constitutional violations 

in non-criminal contexts—have been forbidden since 1996 from en-
gaging in class action litigation. At the same time, restrictions on civil 
rights attorneys’ fees have made it increasingly diffi  cult for attorneys 
to sustain major constitutional litigation. Moreover, there is no es-
tablished national network of attorneys representing indigent parents 
in child protection cases—merely a hodgepodge of diff erent systems 
across the country,  with no representation at all in some places. 

4. Families under child protection investigations are so severely stig-
matized by the accusations against them that they have diffi  culty 
fi ghting back eff ectively through the legal system. Th is problem, 
coupled with the dearth of legal representatives prepared to take on 
a constitutional case, means that only a tiny fraction of those who 
have arguably had their constitutional rights violated by child pro-
tection investigators are actually able to sue as a practical matter. 
Again, this contrasts with civil rights suits against the police, where 
there may be less stigma attached to being accused, and better access 
to counsel willing and able to fi le suit.

While few Supreme Court cases of the past four decades have raised 
any constitutional issues concerning the rights of parents in the child 
welfare system, virtually all the cases that have done so involve the 
termination of parental rights. In such cases at the end of the juve-
nile court road, legal counsel are usually appointed (though one of 
the most important cases involves the question of whether counsel 
needs to be appointed when parental rights are terminated—the an-
swer to which is “no”) and legal proceedings leading up to the chal-
lenged orders are protracted. In the criminal area, “back-end” cases 
involving sentencing, including death penalty cases, are also a steady 
diet of the Supreme Court; but so too are “front-end” cases involving 
arrest, detention, and search and seizure.

At the Family Defense Center we have made child protection inves-
tigations—the front end—our priority focus for legal advocacy. As 
the only legal advocacy organization in the United States with this 
priority, we are well positioned—especially if the Supreme Court 
grants certiorari in Dupuy v. McEwen—to begin to right the imbal-
ance in constitutional jurisprudence. For it is only because of that 
imbalance that children and families have fewer constitutional rights 
in practice than criminal suspects do, and parents whose children are 
taken from them (under a safety plan or under protective custody) 
often have less legal recourse than car owners whose cars are repos-
sessed. ■

Viewpoint: Why So Few Constitutional Child Protection Decisions?

where they know they would not have the fi ve votes needed to overturn 
a court of appeals decision with which they disagree. For this reason, 
some cases with predictable outcomes on the merits may not be ac-
cepted for review, even though four justices believe the decision of the 
lower court should be overturned. By contrast, a case with less predict-
able alliances on the merits may have a greater chance of acceptance.

Applying the wisdom of very experienced Supreme Court practitio-
ners to the pending petition for certiorari in Dupuy, the Family De-
fense Center has taken steps to increase the odds that the Supreme 
Court will accept the case. Th ese steps include:

1. Securing support for review from groups viewed as liberal and 

groups viewed as conservative.
2. Securing co-counsel on the case by eminent law professors who 

are well-known to the Supreme Court, and who have reputations 
as being either liberal or conservative.

3. Recruiting fi ve major law fi rms to present amicus curiae (friend 
of the court) briefs.

4. Publicizing the pending petition in local and national media.
5. Most importantly, writing an excellent petition for certiorari.

Whether these eff orts will pay off  in the certiorari sweepstakes re-
mains to be seen. However, Dupuy is already beating the odds: A 
court conference on the case will be set after DCFS submits a re-
sponsive brief. DCFS waived fi ling any response unless the Supreme 
Court ordered it to do so, which it does in only a small fraction of 
cases—but on March 14, 2008, the Court ordered DCFS to answer 
the petition. In light of this order, commentators may already be 
saying that Dupuy is now a case to watch closely. ■

Parents whose children are 
taken from them often have less 
legal recourse than car owners 
whose cars are repossessed.
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Sometimes the Illinois Department of Children and Family Ser-
vices (DCFS) brings repeated claims against families and embroils 

itself in meritless custody battles. Th e Godwin* family contended 
with both the accusation of a disgruntled ex-wife and with DCFS’s 
unjustifi ed decision to take her side. Relying on her accusations, 
DCFS imposed a safety plan on the family that lasted six months 
and brought them great fi nancial hardship, including eviction and 
near homelessness for Mr. Godwin.

Mr. Godwin’s ex-wife instigated a Hotline call claiming that Mr. 
Godwin abused a daughter who lived with the ex-wife more than 
900 miles away. Th e alleged abuse purportedly occurred several years 
earlier, and the only supporting evidence for the allegations were 
the daughter’s contradictory statements, which other family mem-
bers who lived with her denied. Despite a very weak case against 
the Godwins, DCFS “indicated” Mr. Godwin for the allegations of 
abuse and Mrs. Godwin (his current wife) for allegedly putting her 
two young sons at risk by living with Mr. Godwin. 

DCFS imposed a safety plan on the Godwin family on August 21, 
2007. Th e initial safety plan permitted Mr. Godwin no contact with 
his teenage daughter and their two sons, none of whom were the 
subjects of the investigation. Th e “no contact” plan remained in 
place for nearly 35 days. Later DCFS contracted with a private child 
welfare agency to administer a revised safety plan, which permitted 
Mr. Godwin supervised contact with his children, but under dif-
ferent restrictions. Under this safety plan, which continued for the 
next fi ve months, DCFS required Mrs. Godwin and the children 
to move out of the family home and in with her parents almost 50 
miles away. DCFS permitted only Mrs. Godwin’s parents to super-
vise Mr. Godwin’s interaction with his children. Th e private agency 
caseworkers repeatedly told the Godwins that if they violated the 
safety plan, DCFS would take custody of their three children. 

Th e safety plan conditions stressed an already distressed family, espe-
cially because the family had limited economic means and could not 
aff ord to maintain two households. Mrs. Godwin had given birth to 
the couple’s youngest son during the summer of 2007 and was not 
working, and Mr. Godwin received disability benefi ts as the result 
of a debilitating work injury. To see his children, Mr. Godwin was 
compelled to drive 100 miles round-trip daily, a signifi cant physical 

* Not their real name.

and fi nancial drain. DCFS provided the family no fi nancial assis-
tance to meet the increased rent demands the safety plan imposed. 
It off ered no advice or resources to address Mr. Godwin’s inability 
to maintain his housing because of his diffi  culty paying rent and 
maintaining two households. Instead, DCFS insisted that the only 
condition under which it would consider lifting the safety plan was 
if Mr. Godwin eff ectively admitted his guilt by receiving counseling 
services, which he said he did not need in light of his innocence.

Th e Family Defense Center became aware of the Godwins’ plight 
after DCFS had already indicated them for abuse and neglect. FDC 
attorney Alison McIntire documented the hardship the family was 
experiencing. DCFS refused to change the plan, despite numerous 
phone calls and letters to DCFS at every level up to the Deputy 
Director of Investigations, and to the private agency and its legal 
counsel. DCFS directed FDC counsel to talk to the private agency 
involved, and the private agency directed FDC counsel to talk to 
DCFS. During the family’s ordeal, both DCFS and the private agen-
cy refused to alter the safety plan until the DCFS director issued his 
decision on the Godwins’ appeal. 

Th e FDC accepted the Godwins’ case on appeal, fi rst fi ling its formal 
appearance on their behalf on December 14, 2007. At that time, 
DCFS’s hearings unit had set a hearing on their appeal for March 
7, 2008, well beyond the 90-day time limit for these hearing deci-
sions. Ms. McIntire was able to secure a hearing date on January 9, 
2008, and on February 15, DCFS issued a decision in the Godwins’ 
favor. Mr. Godwin could fi nally go home and the family’s six-month 
ordeal was over. In one interesting exchange after the decision was 
issued, DCFS’s chief administrative law judge commented that the 
evidence seemed a very weak basis for a six-month long safety plan. 

DCFS has never issued the family an apology. Like many families sub-
ject to safety plans, it will take months for the Godwins to recover 
their fi nancial and emotional stability. Sadly, the Family Defense Cen-
ter is unable to bring legal action to redress due process violations from 
the threat-enforced safety plans unless and until the United States Su-
preme Court accepts review in Dupuy v. McEwen. 

Th e Godwins are just one of the dozens of families whose cases the 
Family Defense Center has handled in the past year who are looking 
to the Supreme Court for vindication of their constitutional right to 
live together free of threats and restrictions. ■

Family Exonerated after Safety Plan Brings Them Nearly to Ruin

Meet Our 
Supporters

Far left: Our benefactors, Dan Edel-
man and Cathy Combs, braved the 
cold to join the Family Defense Center 
at our Second Annual Open House.

Left: Board President Mary Broderick 
presents the Family Defender Award 
to our past president, Briggitte (B.B.) 
Carlson. Mary assumed her board 
presidency a week before the Open 
House, after B.B.’s second child, Van-
essa, was born.
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We’ve moved!

My children recently reminded me of advice I gave them on 
October 4, 2006. It wasn’t my fi nest hour. My son Brian, 

now a sophomore at the University of Chicago, recalled my strongly 
worded counsel, which I had forgotten: “Don’t go to law school.”

October 4 was the day after the court of appeals decided that the 
Dupuy plaintiff s had no constitutional rights when DCFS threat-
ened to remove their children from the home with mere suspicion. 
I was devastated by the decision, as were all of us who had worked 
so hard since 2000 on behalf of thousands of families whose lives 
were changed by the State’s warrantless demands. Th ese parents 
lived under the horrible fear that if they did not comply with the 
State’s demand that they leave their homes, their children would 
be placed in foster care. Each family—and by now there are more 
than a hundred whose cases I know personally—brings home to 
me the horror of family separation for parent and child alike. 

Working on the petition for Supreme Court review has changed 
my views—at least for now. I was wrong to tell my children to 
rule out a legal career. Th ose whose rights are decided by the legal 
system do not have the luxury of turning their backs on it. Neither 
should lawyers who still have recourse to higher courts of review. 

But the odds of having the Supreme Court accept the Dupuy case 
remain daunting. In the face of statistics showing the minimal like-
lihood of acceptance, there is nothing one can do but one’s best. 

I have to take a lesson, once again, from my children. No one has 
a lock on college admissions, just as no case has a lock on the cer-
tiorari process. 

My children know the odds are against them when they apply to 
elite colleges with admission rates of 7 to 11 percent. Th ose odds 
haven’t stopped them from trying their best in the college sweep-
stakes. Students like my own children (see page 4), who take chal-
lenging classes and study hard, work into the wee hours on the 
debate team, and form new clubs contributing to their school and 
community, have done just about everything they can to maximize 
their chances for college acceptance. Th e eff orts themselves matter, 
not just the reward. Regardless of the outcome, I’m very proud 
of my children’s eff orts. No matter where my son Jonathan gets 
into college and regardless of whether the Supreme Court accepts 
Dupuy (we’re likely to hear in May), I’ll be proud of the eff ort that 
went into both applications. 

Yours in the struggle for justice, 

Diane
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