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IN	 DECEMBER	 2009,	 10-MONTH-
old Zachary went with his mother 
Emily to visit his father Ryan. Emily’s 

family members, friends, and co-workers 
universally describe Emily as a patient and 
protective parent who takes exemplary care 
of Zachary, putting his needs first. The 
December visit at Ryan’s home went fine 
until Zachary’s father suddenly had a seizure 
due to a medical disorder. Emily called 
911. When paramedics came inside, they 
saw a bowl, with remnants of a marijuana 
joint and other drug paraphernalia, on the 
living room table. Emily had not seen the 
joint until the paramedics pointed it out to 
her, and Ryan later admitted the marijuana 
was his. 
 The next thing Emily knew, not only 
had the paramedics called the Department 
of Children and Family Services (DCFS), 
but she had become the target of a DCFS 
child abuse/neglect investigation. Even 
though she knew that Zachary was entirely 
unharmed during the incident because she 
had been closely supervising him, Emily 
found herself in the middle of a frightening 
process. The DCFS investigator said she 
could no longer be with Zachary unsu-
pervised. Unable to sleep, she had a lot of 
difficulty concentrating at work. Despite a 

recent promotion, Emily not only feared she 
could lose her son to the state’s foster care 
system, but she became fearful she could 
lose her job, all due to a DCFS investigation 
of an incident in which she was not at fault 
and her child was not harmed.
 During the course of the ensuing DCFS 
investigation, Emily’s mother, other rela-

tives and friends, and Zachary’s primary care 
pediatrician all attested that Emily was a 
wonderful mother who had never done any-
thing to place Zachary at risk of “real and 
significant danger” (which was the required 
threshold for DCFS to make a determina-
tion that Emily should be held responsible 
for child neglect). They corroborated that 
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though Emily did want Zachary to have a 
relationship with his father, Emily had never 
left Zachary with Ryan unsupervised. The 
DCFS investigator also directly observed 
Emily and Zachary together, noting that 
Zachary appeared well-bonded with his 
mother. Furthermore, it was also clear to 
the investigator that because Zachary wasn’t 
yet able to walk, he couldn’t have reached 
into the tell-tale bowl containing marijuana 
remnants. However, none of this evidence 
stopped DCFS from “indicating” a finding 
of child neglect against Emily in February 
2010. (Family members’ names have been 
changed to protect their privacy. Dates 
are accurate, however, and the name of 
the attorney and firm who represented 
“Emily” have not been changed.)

Legal Framework Governing Investigated 
and “Indicated” Family Members
As is common for many of the families 
involved with DCFS, the investigator 
directed significant restrictions on Emily’s 
contact with her child before Emily had had 
any chance to respond to the allegations and 
outside of any court process. Under a safety 
plan that DCFS required Emily to sign on 
penalty of having Zachary taken from her 
and put in a foster home, Emily was per-
mitted to have only supervised contact for 
several months. (In recent years, the Family 
Defense Center has been challenging the 
lack of due process regarding safety plans 
in a number of civil rights lawsuits.)
 When DCFS indicates a finding of abuse 
or neglect, that finding and the name of 
the alleged perpetrator are registered in the 
State Central Register, a DCFS statewide 
database that operates as a “blacklist” for 
employment in child care fields because 
employers are commonly required to check 
this Register before hiring anyone for a 
position requiring contact with children. 
See Dupuy v. McDonald, 141 F. Supp. 2d 
1090 (N.D. Ill. 2001), aff’d in relevant part 
sub nom Dupuy v. Samuels, 397 F. 3d 493 
(7th Cir. 2005). Additionally, DCFS and 
State’s Attorneys consider these reports in 
deciding whether to file a juvenile court 

action; they are barriers in adoption and 
foster home licensing; and they can have 
dire consequences in private child custody 
battles. Indicated reports can even prohibit 
parents from volunteering in their children’s 
activities. Though these may be appropriate 
consequences for someone who actually 
harmed a child, wrongful indicated findings 
are unjust and can both traumatize children 
and rupture essential parent-child bonds. 
 Only after a case has been indicated does 
a person like Emily finally have the oppor-
tunity to directly challenge the evidence 
DCFS claims to rely on to “indicate” her 
by requesting a hearing with the DCFS 
Administrative Hearing Unit, which oper-
ates pursuant to the Abused and Neglected 
Reporting Act, 325 ILCS 5/1 et seq., and 
codified administrative regulations, 89 Ill. 
Admin. Code § 336. DCFS assigns admin-
istrative law judges to conduct semi-formal 
hearings at which clients like Emily can 
cross examine witnesses, present testimony 
and exhibits of their own, and make legal 
arguments. At these hearings, which can 
last from a half-day to several days, DCFS 
is always represented by an attorney, while 
many appellants are compelled to represent 
themselves. Because having an indicated 
finding registered against someone impli-
cates constitutionally-protected liberty 
interests, these hearings usually take place 
within a few short months due to the 
speedy-hearing requirement that DCFS 
adjudicate the case within a strict 90-day 
timeframe. These features of DCFS admin-
istrative hearings make them ideal pro bono 
litigation opportunities for young associates 
and other litigators.

The Family Defense Center Connects 
Wrongly-Accused Family Members to 
Needed Legal Services
Emily was obviously stuck—stigmatized 
now as a neglectful mother despite all the 
evidence of her attentiveness, Emily didn’t 
know where to turn. Luckily, like the 
nearly 500 families who contact the Family 
Defense Center each year and thousands 
more who seek information about the 

Center on Illinois Legal Aid Online, Emily 
found legal help in the nick of time.
 The Family Defense Center’s mission is 
to advocate justice for families in the child 
welfare system. No other organization in 
Chicago, indeed no other organization in 
the United States, focuses legal represen-
tation on families when they come into 
contact with the child welfare system. Too 
often, good parents, sometimes even out-
standing parents, and other family members 
(including siblings) become the targets of 
an investigation through no fault of their 
own, even when their children, like Zach-
ary, are entirely unharmed. The Center 
works to exonerate wrongly-accused family 
members, operating through a careful 
merit-based screening process. In effect, the 
Center is an “innocence project” for fami-
lies. The Center does not practice traditional 
family law, nor is this an area of criminal 
law. Rather, the hybrid practice area in 
which the Family Defense Center operates 
is child protection defense and civil rights 
law, with a heavy dose of administrative law 
and appellate practice. 
 The Center and its staff have amassed an 
extensive record of successful constitutional 
litigation, in both state and federal court, 
setting national precedents for due process 
in this system. Because of its unique niche, 
the Family Defense Center has, in just six 
years since its founding in 2005, become a 
model for programs across the country and 
its services are in high demand by clients 
like Emily. The Center’s attorneys, includ-
ing the Pro Bono Program volunteers who 
are trained by the Center’s legal staff to work 
on referred cases, have a record of winning 
80% of their administrative appeals chal-
lenging indicated reports. Emily was soon 
in good legal hands. 

FDC Pro Bono Program Attorney Takes the 
Lead
After directly assisting Emily to file her 
request for an administrative hearing, the 
Family Defense Center was able to secure 
legal representation for Emily via the Cen-
ter’s Pro Bono Referral Program. Michael 
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Otto, an associate at Jenner & Block, 
accepted the case and he quickly prepared 
for the hearing. The hearing took place in 
June 2010—about six weeks after Emily 
had submitted her request for an appeal. 
Six witnesses, including Emily, testified. 

When the DCFS investigator unexpectedly 
changed his testimony, claiming Zachary 
could reach the bowl on the living room 
table, Michael impeached the investigator 
with his own notes, which included the 
observation that the child could not have 
reached the bowl due to his small size and 
his inability to walk.

 After considering the evidence presented 
at the hearing, the DCFS Administrative 
Law Judge concluded that DCFS had “failed 
to provide any facts that would prove a sub-
stantial risk of physical injury” to Zachary 
and that he was never exposed to any danger. 

hELP WRONGLY ACCUSED 
INDIVIDUALS IN DCFS hEARINGS
To volunteer with Family Defense Center, contact 
Melissa Staas at 312/251-9800 or melissa@
familydefensecenter.org

In support of this conclusion, she noted that 
Emily’s honesty about the well-being of her 
son “was the most credible testimony of all.” 
 After the hearing, Emily told Center 
staff that she was finally able to relax and 
get on with her life, no longer fearful that 
Zachary would be taken from her or that 
she would lose her job due to her failure to 
concentrate. 
 Michael Otto later took a second case 
with the Center: a state appellate court argu-
ment addressing the legal issue of whether 
the enabling statute authorizes DCFS to 
indicate people for the allegation of “envi-
ronment injurious.” Like Michael Otto, 
many of the Center’s Pro Bono Program 
attorneys are “repeat customers.”
 In 2010, 35 Pro Bono Program attorneys 
helped the Center’s full-time staff lawyers 
provide representation in over 40 DCFS 
administrative hearings. The Center’s Pro 
Bono Referral Program is continuing to 
flourish and new lawyers are always wel-
come. Often, newer attorneys are partnered 
with more experienced lawyers, making for 
an excellent experience for the junior and 
senior lawyers alike. And so far, the clients 
served by the program have been unfailingly 
grateful to the dedicated Pro Bono Program 
lawyers and to the Center for helping them 
get legal help they urgently need.  

Diane L. Redleaf, Family Defense Center’s 
Executive Director, founded the Center in 
2005. Melissa L. Staas joined the Center’s 
staff in 2007 and is the lead coordinator for 
the Center’s Pro Bono s Program. 

Less than four months after I started working at Winston & Strawn 

I found myself first-chairing a pro bono jury trial. My client, who 

had been waiting for this day for nearly 3 years, won. As we left the 

courthouse, I could tell that, in addition to feeling vindicated, he 

appreciated having been able to access the justice system. Getting 

to know and work with this client has been my most rewarding 

experience as an attorney so far.

Scott Sakiyama
Winston & Strawn LLP

Kindness to Strangers

2011 Pro Bono Week: 
Kindness to Strangers
October 24-28 • www.chicagobar.org/probonoweek

The Chicago Bar Association & The Chicago Bar Foundation’s

PLANNING A FALL GETAWAY?
Don’t forget to use your CBA discount on Avis 

and Budget car rentals. Special association rates, 

unlimited mileage and upgrade coupons are 

available. Call Avis at 800-698-5685 for rates and 

reservations using the CBA’s discount #A851600. 

Call Budget at 800/455-2848 and mention the 

CBA’s discount #T720200. 
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