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1 

ARGUMENT 

I. The District Court Erred by Entering Summary Judgment in Favor of 
Defendants on Plaintiffs’ Fourth Amendment Claim. 

Defendants’ response brief (“Defs.’ Br.”) mischaracterizes the facts and law to 

defend Judge Conlon’s entry of summary judgment on the Fourth Amendment 

claim.  Although Defendants pay lip service to the teaching of Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242 (1986) – that on summary judgment all genuine disputes 

of material fact are resolved and all reasonable inferences from the evidence in the 

record are drawn in the nonmovants’ favor (Defs.’ Br. at 4 n.2) – they repeatedly 

construe the facts in their favor.  As established in Plaintiffs’ opening brief (“Pls.’ 

Br.”), there are genuine issues of material fact as to the reasonableness of 

Defendants’ belief that they had probable cause to seize Jaymz.  Moreover, Seventh 

Circuit case law is sufficiently clear that a reasonable official would know that 

seizing Jaymz under the circumstances at issue here violated his rights.  Thus, the 

district court erred when it granted summary judgment on this claim.  

A. There Are Genuine Issues of Material Fact as to the Reasonableness of 
Defendants’ Belief that They Had Probable Cause to Seize Jaymz.     

In this case, there are genuine issues of fact as to the reasonableness of 

Defendants’ belief that probable cause existed at the time of Jaymz’s seizure on 

September 8, 2008.  At the outset, Defendants do not dispute that the removal of 

Jaymz from his parents and his home was a seizure.  (Defs.’ Br. at 34.)  See also 

Brokaw v. Mercer County, 235 F.3d 1000, 1010 (7th Cir. 2000) (holding that the 

defendants’ action of taking a child into custody, without the consent of his parents, 

for the purpose of questioning him about allegations of child neglect was a seizure 
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under the Fourth Amendment).  Nor do Defendants appear to dispute that the 

Hotline call, standing alone, provided an insufficient basis for seizing Jaymz.  (Defs.’ 

Br. at 24.)  Moreover, Lakesha Foster’s observations during her visit to the 

Hernandez home, which followed the Hotline call and preceded the seizure, refuted 

the information communicated through the Hotline call that Jaymz could neither 

walk nor climb, thus negating the supposed inconsistency between the parents’ 

explanation and Jaymz’s injury.  (Pls.’ Br. at 25-26.)  Finally, the visit itself 

persuaded Foster that “everything looked fine; there’s nothing that seems 

suspicious or anything like that,” and she saw no reason to go any further.  (Pls.’ Br. 

at 8-9; App. 254 ¶ 6; App. 257 ¶ 18; App. 255 ¶ 8.)   

Faced with these facts, Defendants now contend that their belief was 

reasonable, and probable cause existed, by relying on disputed facts and on facts 

asserted for the first time in their response brief.  Specifically, Defendants contend 

that the seizure was “reasonable” in this case because, inter alia, the Hernandezes 

“refused to consider a safety plan” during Foster’s initial home visit, and during 

that visit, “Foster discovered that the Parents had lied about Jaymz’s ability to 

climb and the contents of his crib.”  (Defs.’ Br. at 24-25.)  But as Plaintiffs 

demonstrated in the district court, there is no admissible evidence that Foster ever 

talked to the Hernandezes about a safety plan during that visit, much less that they 

refused one.  (App. 238 ¶ 25.)  At a minimum, Plaintiffs disputed this “fact.”  Id.  As 

set forth in the Rule 56.1 statements filed with the district court, the only evidence 

that a safety plan was discussed with the Hernandezes on September 8 is the 
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testimony of Pamela Foster-Stith – neither Foster nor Crystelle Hernandez testified 

to such a discussion. (App. 238 ¶ 25; App. 287.)  Joshua Hernandez was not even 

home during the visit.  (App. 237 ¶ 23; App. 396-99.)  And Foster’s notes of the visit 

do not mention a discussion of a safety plan.  (App. 238 ¶ 25; App. 631-32.)  

Therefore, the only evidence of this discussion was inadmissible hearsay, which 

neither the district court nor this Court can consider.  See Eisenstadt v. Centel 

Corp., 113 F.3d 738, 743 (7th Cir. 1997) (inadmissible hearsay cannot be considered 

in ruling on summary judgment).   

Defendants also contend that during her home visit, Foster discovered that 

Crystelle and Joshua “lied” about their son’s ability to climb and the contents of the 

crib.  Defendants rely on this alleged lie at nine separate points in their response 

brief.  (See Defs.’ Br. at 18, 24, 25, 26, 27, 29, 35, 42, 44.)  But prior to the filing of 

their brief in this Court, Defendants never suggested that Crystelle and Joshua 

“lied” about Jaymz’s ability to walk and climb, and the district court did not cite any 

“lie” by Crystelle and Joshua in granting summary judgment.  Indeed, such a 

determination – essentially, that a witness is not credible – could only be made after 

a trial or other evidentiary hearing, not on summary judgment.  See Payne v. 

Pauley, 337 F.3d 767, 770 (7th Cir. 2003) (reversing summary judgment on issue of 

qualified immunity because district court erred by making credibility determination 

in favor of defendant:  “On summary judgment a court may not make credibility 

determinations, weigh the evidence, or decide which inferences to draw from the 

facts; these are jobs for a factfinder.”).  Construing the facts in favor of the 
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Plaintiffs, as the court must at this juncture, the inconsistency could have been the 

result of a misunderstanding, given the stressful situation facing the Hernandez 

family.   

Additionally, Defendants’ reliance on Hanson is misplaced.  (Defs.’ Br. at 23 

(citing Hanson v. Dane County, 608 F.3d 335, 337 (7th Cir. 2010).)  In that case, 

this Court agreed that “a 911 call provides probable cause for entry, if a call back 

goes unanswered,” reasoning that “[t]he 911 line is supposed to be used for 

emergencies only.  A lack of an answer on the return of an incomplete emergency 

call implies that the caller is unable to pick up the phone-because of injury, illness 

(a heart attack, for example), or a threat of violence.”  Id.  None of these three 

possibilities – which “suppl[ied] both probable cause and an exigent circumstance 

that dispenses with the need for a warrant” in Hanson – were present in the instant 

case.  Id. (emphasis added).  Moreover, only by viewing the facts in Defendants’ 

favor, rather than Plaintiffs’, can Defendants argue that the Hernandezes, like the 

wife in Hanson, made “obviously false statements” justifying the police’s action.  

(Defs.’ Br. at 23 (citing Hanson, 608 F.3d at 338 (noting that the wife’s “obviously 

false statements, plus her nervous demeanor, led the police to think that she had 

been threatened or feared retaliation should she give honest answers.  Many 

victims of domestic violence fear that the danger they face will increase if they 

assist police or prosecutors.”)).) Further, Defendants ignore Foster’s own 

observations upon arrival at the Hernandezes’ home, which suggested that Jaymz’s 

injury was the result of an accident, not the result of abuse, and Foster’s and 
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Foster-Stith’s own admissions that the call to the Hotline, standing alone, did not 

justify removing Jaymz from his parents’ custody.    

Finally, Defendants’ attempt to absolve Foster by claiming she lacked 

decision-making authority (Defs.’ Br. at 24) is unavailing.  Foster took protective 

custody of Jaymz despite the fact that she expressed doubts about the need to do so.  

(See, e.g., Pls.’ Br. at 8; App. 254-255 ¶ 7; 255 ¶ 8; 557 ¶ 7.)  “Following orders” does 

not shelter defendants who participate in unconstitutional conduct.  See Jones v. 

City of Chicago, 856 F.2d 985, 993-94 (7th Cir. 1988) (rejecting defendant police 

officers’ attempt to escape liability in § 1983 case by pointing to the decisions of 

prosecutors); Yang v. Hardin, 37 F.3d 282, 285 (7th Cir. 1994) (“[A] state actor’s 

failure to intervene renders him or her culpable under § 1983.”).      

Likewise, Defendant Michael Ruppe cannot be exonerated at this stage of the 

proceedings, given the factual dispute over what he knew and what had been said to 

him at the time he authorized the seizure.  Although Defendants asserted, both in 

the district court and here, that Foster-Stith told Ruppe that the parents had no 

explanation for how Jaymz’s injury occurred and that they were not willing to enter 

into a safety plan, as Plaintiffs explained in the district court, a genuine issue of 

fact existed as to whether Foster-Stith even talked to Ruppe in the late afternoon of 

September 8.  Ruppe testified that he did not recall such a conversation and no 

contemporaneous notes of such a conversation exist.  (App. 240 ¶ 30; App. 345; App. 

365-66.)  In the face of this significant factual dispute about what Ruppe was told 
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and what exactly was his responsibility for the protective custody decision, the 

entry of summary judgment in his favor cannot be sustained.   

B. Defendants’ Actions Violated a Clearly Established Right.     

As established in Plaintiffs’ opening brief, case law in the Seventh Circuit is 

sufficiently clear that a reasonable official would know that seizing Jaymz under 

the circumstances of this case violated his rights.  (Pls.’ Br. at 29-33.)  The district 

court itself so recognized by denying Defendants’ motion to dismiss based on 

allegations that have only been solidified by the factual record ultimately developed 

in this case.  (Pls.’ Br. at 32-33.)  Defendants’ attempt to defend the district court’s 

apparent about-face is unavailing.  Although this Court’s decision in Brokaw was 

“limited to the unique circumstances of th[at] case” (Brokaw, 235 F.3d at 1017), the 

case law clearly establishes that seizing a child from his parents without probable 

cause violated a clearly established right.   

I. The District Court Erred by Entering Summary Judgment in Favor of 
Defendants on Plaintiffs’ Substantive Due Process Claims. 

 
A. The Court Should Reject Defendants’ Effort to Impose a “Greater” 

Legal Standard on Plaintiffs’ Substantive Due Process Claims.    

Despite well-developed law, Defendants argue, for the first time, that a 

“greater” standard applies to substantive due process claims based on government-

forced separations of parents and children – namely, a “shocks the conscience” 

standard.  (Defs.’ Br. At 30-31 (citing County of Sacramento v. Lewis, 523 U.S. 833, 

845-46 (1998) (a high-speed police pursuit case wherein one of the targets of the 

chase was killed in a collision with the police vehicle); Palka v. Shelton, 623 F.3d 

447, 453 (7th Cir. 2010) (a wrongful termination case).)  The heightened standard 
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urged by Defendants is simply wrong.  Substantive due process “provides 

heightened protection against government interference with certain fundamental 

rights and liberty interests[,]” and the right to familial integrity “is the most 

fundamental of all rights[.]”  Brokaw, 235 F.3d at 1018.  Although this right is not 

absolute, this Court and others “have recognized that a state has no interest in 

protecting children from their parents unless it has some definite and articulable 

evidence giving rise to a reasonable suspicion that a child has been abused or is in 

imminent danger of abuse.”  Id. at 1018-19 (citing Croft v. Westmoreland County 

Children & Youth Svcs., 103 F.3d 1123, 1126 (3d Cir. 1997)).  In the context of 

forced separations of parents and children, this Court has repeatedly applied the 

“definite and articulable evidence” standard, instead of the greater “shocks the 

conscience” standard.  See Brokaw, 235 F.3d at 101; Doe v. Heck, 327 F.3d 492, 521 

(7th Cir. 2003).  The Court should reaffirm that standard.  See Conn v. Gabbert, 526 

U.S. 286, 291-92 (1999) (analyzing substantive due process claim without reference 

to “shocks the conscience” standard). 

B. The District Court Erred by Entering Summary Judgment on 
Plaintiffs’ Continued Withholding Claim Because There Are Genuine 
Issues of Material Fact Regarding this Claim. 

As a threshold matter, the district court erred by entering summary 

judgment on the substantive due process claim in its entirety because Defendants 

failed to seek relief on the continued withholding claim in their initial moving 

papers.  Sublett v. John Wiley & Sons, Inc., 463 F.3d 731, 736 (7th Cir. 2006).  

Defendants assert that their motion “sought judgment for the entire period of 

protective custody.”  (Defs.’ Br. at 33.)  But their motion did no such thing.  (See 
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App. 181-95.)  Indeed, Defendants acknowledge their “forfeiture” and concede that 

the district court “overlooked” it.  (Defs.’ Br. at 33.)  By providing relief which 

Defendants never sought (and thus waived), the district court plainly erred.  River 

v. Comm. Life Ins. Co., 160 F.3d 1164, 1172-73 (7th Cir. 1998).   

Waiver notwithstanding, summary judgment was premature because there 

are genuine issues of material fact as to when probable cause dissipated and when 

temporary protective custody lapsed.  Even assuming probable cause existed at the 

time of Jaymz’s seizure on September 8, by 2:00 p.m. on September 9, 2008:  (1) Dr. 

Herbstman had informed Foster at 10:55 a.m. that Jaymz’s fracture did not appear 

to be from abuse and was consistent with a fall from a crib (App. 256 ¶ 11); (2) Dr. 

Zirlin had examined Jaymz, reviewed his skeletal survey, and reported her findings 

– “no clinical or radiological signs of abuse” – to Foster (App. 256-57 ¶¶ 15-16); and 

(3) Assistant State’s Attorney Almeida had informed Defendants that there was not 

enough evidence to file a petition (App. 244-45 ¶ 48; 257 ¶ 17).  Taken together, 

these facts negated the existence of probable cause, or at the very least, created a 

genuine issue as to whether probable cause evaporated on September 9, 2008.  

Indeed, Foster told Crystelle on September 9 that protective custody had already 

lapsed, and she concedes that she did not direct Jaymz’s release to Crystelle or 

Joshua’s care at that time.  (App. 245 ¶ 50; App. 298-99.) 

With regard to protective custody, Defendants themselves cannot even agree 

on whether or when it lapsed.  In their response, Defendants rely on County of 

Riverside v. McLaughlin, 500 U.S. 44 (1991), for the proposition that as a matter of 
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law, temporary protective custody lasts for a full 48 hours.  (Defs.’ Br. at 35.)  Yet, 

in the very next sentence, Defendants claim they “allowed” protective custody to 

lapse on the morning of September 10 – approximately seven hours before the end 

of the 48-hour custody period.  Id.  How can this be?  If Defendants’ interpretation of 

the law is correct, then they could not have “allowed” protective custody to lapse 

before the 48-hour period, as they suggest (and Jaymz should have been brought 

before a court).     

The law does not establish that protective custody automatically lasts 48 

hours, justifying a continued withholding for that period even if probable cause has 

evaporated during that period and even if, as here, the defendants appear to 

recognize that fact.  Defendants rely on Gerstein v. Pugh, 420 U.S. 103 (1975), 

McLaughlin, and Brokaw to suggest that the continued withholding of Jaymz was 

“reasonable” because those cases “allow an initial detention of at least 48 hours if a 

warrantless seizure was based on probable cause.”  (Defs.’ Br. at 35.)  But these 

cases do no such thing.  Brokaw does not even speak to the “48-hour guideline,” and 

Gerstein and McLaughlin deal only with the promptness of post-detention probable 

cause hearings, with McLaughlin clarifying that “prompt” means a hearing must 

occur within 48 hours.  None of these cases (nor Illinois law)1 mandates a 48-hour 

                                            
1   Nothing in the Juvenile Court Act (the “Act”) suggests that the State can maintain 
custody of a child after probable cause has dissipated so long as 48 hours have not yet 
expired.  705 ILCS 405/2-9 (2008); Pls.’ Br. at 37-38.  Quite the contrary, the Act provides 
that a child must be brought before a judicial officer within 48 hours and mandates the 
release of a child who has not been brought before a judicial officer within that time.  Id. 
(emphasis added).  As Plaintiffs’ opening brief demonstrates, to read the Act as Defendants 
suggest would render it unconstitutional.  (Pls.’ Br. at 37-38.)  Thus, not only did Brokaw, 
Sivard v. Pulaski, 959 F.2d 662 (7th Cir. 1999), and Garcia v. City of Chicago, 24 F.3d 966 
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protective custody period – especially where, as here, probable cause has dissipated 

well before the end of that period and the officials involved are aware of that lapse 

and in a position to release the individual from custody.  Indeed, Foster herself 

admitted that “PC lapsed” in the afternoon on September 9, upon the Assistant 

State’s Attorney’s decision not to file a petition.  (App. 298.)  Defendants’ internally 

conflicting positions about when protective custody lapsed are a clear indication 

that there existed a genuine issue which should not have been disposed of 

prematurely. 

As a last resort, Defendants argue that their actions in keeping Jaymz in 

temporary protective custody did not “shock the conscience” because Jaymz was 

only in protective custody for a 41-hour period.  This argument is a nonstarter for 

two reasons.  First, as clarified above, the “shocks the conscience” standard is not 

the law in this Circuit.  Further, as courts have recognized, “‘a forced separation of 

parent from child, even for a short time, is a serious infringement upon both the 

parents’ and the child’s rights.’”  Brokaw, 235 F.3d at 1018-19 (quoting J.B. v. 

Washington County, 127 F.3d 919, 925 (10th Cir. 1997)); see also Heck, 327 F.3d at 

492 (refusing to find as de minimus a seizure and 20-minute interrogation of a child 

outside of a classroom, which did not result in the taking of custody); Tenenbaum v. 

                                                                                                                                             
(7th Cir. 1994) clearly establish Plaintiffs’ right to be free from continued detention in the 
absence of probable cause (Pls.’ Br. at 37), but Illinois law does as well.  Therefore, unlike 
the situation in Heck, where a state statute explicitly authorized the defendants’ conduct, 
the statute here cannot even provide a basis for qualified immunity.   
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Williams, 193 F.3d 581 (2d Cir. 1999) (finding deprivation of liberty interest in less 

than one-day investigative seizure). 

C. The District Court Erred by Entering Summary Judgment on 
Plaintiffs’ Substantive Due Process Claim Regarding Defendants’ 
Coerced Safety Plan.  

The district court erred in resolving factual disputes against Plaintiffs 

regarding the coercive nature of the safety plan.  Abdullah v. City of Madison, 423 

F.3d 763, 773 (7th Cir. 2005).  Indeed, when read properly, the record reveals a 

genuine issue of material fact as to whether Defendants coerced the Hernandezes 

into signing the safety plan.  

As Dupuy v. Samuels (“Dupuy I”) makes clear, unconstitutional coercion 

occurs when illegal means, such as misrepresentations or threatened action the 

Department has no legal right to take, are used to obtain a benefit.  465 F.3d 757, 

762-63 (7th Cir. 2006).  That is precisely what transpired here.  As demonstrated, 

probable cause (if it ever existed) dissipated on September 9 and protective custody 

lapsed some time between the afternoon of September 9 (App. 258 ¶ 20; App. 298) 

and two hours before the safety plan was presented on September 10  (Defs.’ Br. at 

36), which means custody of Jaymz had legally reverted back to Crystelle and 

Joshua well before the safety plan was presented.  Therefore, Defendants had no 

legal authority to maintain (or threaten to maintain) custody of Jaymz when the 

safety plan was presented.  See Dupuy I, 465 F.3d at 763 (emphasizing that the 

agency’s threatened action must be “grounded in proper legal authority”).  By 

declining to inform the Hernandezes that Jaymz could return home (App. 258 ¶ 20), 

asserting that Jaymz’s parents still had no parental rights (App. 258 ¶ 21), and 
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telling the Hernandezes they could not even see Jaymz unless they signed the 

safety plan (id.), Foster patently misrepresented Crystelle and Joshua’s rights.  This 

is coercion.   

Defendants argue that Plaintiffs were unreasonable because neither asked a 

single question before signing the safety plan.  (Defs.’ Br. at 45.)  This is false.  

When Foster called Crystelle on September 9 to inform her that protective custody 

had lapsed, Crystelle asked Foster whether Jaymz could come home; Foster 

answered “no.”  (App. 258 ¶ 20.)  Additionally, Foster told Crystelle there would be 

no hearing.2  (App. 298-99.)  Thus, despite language on the safety plan indicating its 

“voluntary” nature, Foster made it abundantly clear that the Hernandezes’ only 

option was to sign the safety plan or risk an indefinitely long or repeated separation 

from Jaymz.  Under these circumstances, no reasonable parent would have felt free 

to refuse the safety plan. 

Defendants imply that the Hernandezes could have refused the safety plan 

because they should have known that, if they had just waited until later in the day 

on September 10, Jaymz would have been returned to them.  (Defs.’ Br. at 41.)  But 

again, this ignores the facts of the case:  on September 9, Foster had told Crystelle 

that Jaymz could not come home, even though no petition was being filed and 

protective custody was lapsing, and on September 10, Foster told the Hernandezes 

                                            
2   Initially, Defendants highlight the fact that Foster told Crystelle there would be “no 
hearing” to support their argument that the Hernandezes should have questioned Foster’s 
authority regarding the safety plan.  (Defs.’ Br. at 41.)  Defendants contradict themselves a 
few paragraphs later, asserting that Plaintiffs did indeed have “an effective legal remedy” 
in the form of a hearing.  (Defs.’ Br. at 46.)  Once again, Defendants play fast and loose with 
the facts as necessary to fit their needs.    
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that they needed to sign the safety plan if they wanted to see their son.  (App. 258 

¶¶ 20-21; App. 298-300; App. 420.)  

Defendants rely on Smith v. Williams-Ash, 520 F.3d 596, 599-601 (6th Cir. 

2008) and United States v. Patayan Soriano, 361 F.3d 494, 501-03 (9th Cir. 2003) to 

suggest that Foster’s threats were not coercive.  (Defs.’ Br. at 43.)  But these cases 

are inapposite.  In Smith, the parents voluntarily consented to the initial removal of 

their children, and because they did so, no hearing was required.  520 F.3d at 599-

600.  Here, Jaymz was involuntarily seized from his parents’ custody; therefore, 

under Illinois law, he and his parents were entitled to a hearing within 48 hours.  

But the Hernandezes were never provided an opportunity to be heard prior to 

having the restrictive safety plan imposed upon them.  In Patayan Soriano, the 

Ninth Circuit held that a mother’s consent to a search of a hotel room was voluntary 

despite threats to take her children if she refused.  361 F.3d at 502-03.  There, the 

mother was informed of her right to refuse to consent to the search.  Id. at 500.  But 

no such warning occurred here.  The Hernandezes were never informed that legal 

custody of Jaymz had reverted back to them or that they could refuse the safety 

plan and still have Jaymz come home.  (App. 258 ¶ 20.)  In fact, they were told just 

the opposite.  Id. 

 Finally, Defendants attempt to distinguish Heck and Croft but falter in the 

process.  Defendants assert that Heck is distinguishable because the defendants 

there “did not suspect the parents of abuse, so they had no legal right to threaten 

removal of the child[.]”  (Defs.’ Br. at 44.)  But that is precisely what occurred here.  
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As explained above, custody had already legally reverted back to Crystelle and 

Joshua by the time the safety plan was presented, although Defendants did not 

inform the Hernandezes of that fact.  Therefore, Defendants “had no legal right to 

threaten removal” or continued withholding of Jaymz.  See Dupuy I, 465 F.3d at 

763.  Defendants also attempt to distinguish Croft, arguing that the choice 

presented to the father – either leave the home or the child would be placed in 

foster care – was based on a six-fold hearsay report and “thus could not support a 

reasonable suspicion of abuse[.]”  (Defs.’ Br. at 44.)  Defendants fail here, too.  By 

allowing protective custody to lapse, Defendants lost all legal right to custody of 

Jaymz.  Furthermore, by the time the safety plan was presented, all Defendants 

had left in the form of “evidence” was the Hotline report.  Thus, like the threat 

issued in Croft, Foster’s threat – that the Hernandezes could not see Jaymz unless 

they signed the safety plan – was “not grounded in proper legal authority.” 

III. The District Court Erred by Entering Summary Judgment in Favor of 
Defendants on Plaintiffs’ Procedural Due Process Claims. 

Finally, Defendants’ response brief cannot refute a basic truth:  there are 

genuine issues of material fact regarding Plaintiffs’ procedural due process claims.  

Judge Conlon’s entry of summary judgment on these claims was premature. 

A. The District Court Erred by Entering Summary Judgment on 
Plaintiffs’ Claim Regarding Defendants’ Failure to Provide a Pre-
deprivation Hearing.     

The law in this Circuit (and others) is clear; absent exigent circumstances, 

government officials cannot remove a child from his home without an investigation 

and a pre-deprivation hearing that results in a court order of removal.  Brokaw, 235 
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F.3d at 1020 (citing Hollingsworth v. Hill, 110 F.3d 733, 739 (10th Cir. 1997)); 

Tenenbaum, 193 F.3d at 593-94.  Here, there was no court hearing and no court 

orders, either before or after Jaymz was seized.  And at no point have Defendants 

argued that there were “exigent circumstances” that justified the seizure.  

Moreover, this right was clearly established, as Brokaw, the governing Illinois 

statute (325 ILCS 5/5), and DCFS’s own procedures (89 Ill. Admin. Code 300.120), 

plainly placed Defendants on notice that a hearing was required before Jaymz was 

removed.  Indeed, the district court acknowledged in its earlier opinion “that if the 

allegations are true, plaintiffs were denied the process that was due to them, and 

this denial would have been obvious to any reasonable government official.”  (App. 

93.)  Because Plaintiffs supplied evidence that substantiated their procedural due 

process claims, Judge Conlon should not have reversed course and entered 

summary judgment in Defendants’ favor.   

Defendants advance four arguments to defend the district court’s entry of 

summary judgment on these claims, but all miss the mark.  First, they 

mischaracterize Brokaw as holding “only that a pre-deprivation hearing or exigent 

circumstances were required for removal because (unlike here) removal was based 

on knowingly false statements and no investigation.”  (Defs.’ Br. at 48-49.)  But that 

is inaccurate.  While the Court in Brokaw denied a motion to dismiss in light of the 

factors alleged in the complaint, it did not limit the governing principle to the 

circumstances of that case.  Instead, the Court made it perfectly clear what process 

is due:  “Minimally, [due process] also means that governmental officials will not 



16 

remove a child from his home without an investigation and pre-deprivation hearing 

resulting in a court order of removal, absent exigent circumstances.”  Brokaw, 235 

F.3d at 1020.  Defendants’ narrow reading of Brokaw is misguided. 

Next, Defendants argue that a pre-deprivation hearing was not required 

under Jensen v. Foley, 295 F.3d 745, 747 (7th Cir. 2002), which noted that a post-

deprivation hearing within two business days of removal was sufficient if the 

seizure was supported by probable cause.  (Defs.’ Br. at 49 (also citing Lossman v. 

Pekarske, 707 F.2d 288, 291 (7th Cir. 1983).)  Jensen does not apply here because 

there was no hearing conducted within two business days of Jaymz’s seizure.  

Indeed, in Jensen, the court noted that the post-deprivation hearing afforded the 

parents addressed both probable cause and “immediate and urgent necessity,” 

precluding them from relitigating those issues in federal court.  Jensen, 295 F.3d at 

748.  Moreover, as Plaintiffs have demonstrated, genuine issues of material fact 

exist regarding the reasonableness of Defendants’ belief that probable cause 

supported a seizure.  (See supra at 1-6; Pls.’ Br. at 23-29.)  Thus, even under the 

standard urged by Defendants, summary judgment should not have been entered. 

Defendants also argue that a pre-deprivation proceeding was unnecessary 

because there was no evidence that such a hearing would have prevented the 

seizure.  (Defs.’ Br. at 49-50.)  This assertion is remarkable in light of the ultimate 

outcome of the DCFS investigation:  no credible evidence that Jaymz was abused or 

neglected.  And Defendants do not explain how a hearing and the consideration of 

evidence prior to removal would have been any different than the eventual outcome 
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of the case – the charges were unfounded.  In any event, Defendants’ cavalier 

dismissal of the efficacy of a pre-deprivation hearing ignores all of the facts known 

at the time that could have been presented to an unbiased adjudicator and thwarted 

the seizure.  As discussed earlier, these include the following facts:  (1) the treating 

physician did not feel Jaymz was in danger and sent him home with his parents 

(App. 253-54 ¶ 4); (2) Foster-Stith learned before the seizure that Jaymz had 

sustained a torus or buckle fracture, a common injury in children (App. 203 ¶ 18; 

253 ¶ 2); (3) Foster observed that Jaymz could walk and climb and informed Foster-

Stith (App. 254-55 ¶ 7); (4) Foster observed Jaymz in the home and reported to 

Foster-Stith that “everything looks fine; there’s nothing that seems suspicious or 

anything like that” and that “[she] doesn’t see any reason to go further” (App. 255 ¶ 

8); and (5) Defendants’ admission that they lacked sufficient evidence to take 

protective custody prior to Foster’s visit to the home (App. 254 ¶ 6; App. 257 ¶ 18.)  

Thus, contrary to Defendants’ assertion, the record is sufficient to establish with 

some degree of probability that a pre-deprivation hearing would have prevented 

Jaymz’s wrongful seizure.   

Defendants’ final argument – that Illinois provided “plenty of process” (Defs.’ 

Br. at 50) – is a nonstarter.  They argue that because Illinois provides the right to a 

hearing within 48 hours, no due process violation could have occurred.  But they 

cite no authority for this proposition and for good reason, as Brokaw and other cases 

make clear that a pre-deprivation hearing is required absent exigent circumstances.   

Plaintiffs did not receive a hearing within 48 hours in any event.  And Defendants’ 
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argument that Plaintiffs could have taken immediate legal action (an action for 

immediate declaratory or injunctive relief or for civil damages) is frivolous; if these 

options are sufficient to satisfy the due process requirement, then no hearing would 

ever be required. 

B. The District Court Erred by Entering Summary Judgment on 
Plaintiffs’ Procedural Due Process Claim Regarding Defendants’ 
Coerced Safety Plan.   

Finally, as demonstrated in Plaintiffs’ opening brief, the district court erred 

by entering summary judgment on their procedural due process claim arising from 

the safety plan.  As the district court recognized when it denied Defendants’ motion 

to dismiss (App. 92-93), Plaintiffs’ right to due process was violated if the safety 

plan was coerced.  Dupuy, 465 F.3d at 761-62 (“hearings are required for 

deprivations ordered over objection”).  And here, Plaintiffs offered ample evidence 

that supported a claim of coercion.  (See supra  at 7-9; Pls.’ Br. at 38-44.)  This 

evidence creates a genuine issue of material fact and rendered premature the 

district court’s entry of summary judgment on this claim. 

Defendants argue that Plaintiffs’ safety plan claim is foreclosed by Terry v. 

Richardson, 346 F.3d 781, 787 (7th Cir. 2003), which they claim “indicates that 

Plaintiffs had no constitutional right to a pre-safety plan hearing” and stands for 

the proposition that “Illinois law provided sufficient post-safety plan procedural 

safeguards.”  (Defs.’ Br. at 52.)  But Terry is distinguishable.  In the first instance, 

the Court concluded that there was no significant deprivation because the child was 

not taken from the parent’s custody.  Terry, 346 F.3d at 786.  And in light of the 

“small” infringement at issue in Terry (at most, a one-day suspension of visitation 
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by the non-custodial parent), less process was required.  That is not the case here, 

where Jaymz was taken from the Hernandezes’ custody and then remained outside 

their custody for a period of eight days under the coerced safety plan.  (App. 252.)  

Terry is simply not on point. 

Defendants also challenge Plaintiffs’ reliance on Duchesne v. Sugarman, 566 

F.2d 817 (2d Cir. 1997), which they deem “completely inapposite.”  But Plaintiffs 

cited Duchesne (Pls.’ Br. at 47) for a simple, unassailable proposition – that the 

Hernandezes had a basic right to raise Jaymz in their home “without the coercive 

interference of the awesome power of the State.”  And Plaintiffs submitted sufficient 

evidence to create a genuine issue of material fact that this right was violated by 

Defendants. 

IV. Defendants’ Motion to Strike Plaintiffs’ Statement of Facts Section is 
Without Merit and Should be Denied. 

 Finally, the Court should deny Defendants’ motion to strike Plaintiffs’ 

statement of facts.  Motions to strike portions of briefs are disfavored, and should 

only be granted in particularly egregious circumstances not present here.  See 

Custom Vehicles, Inc. v. Forest River, Inc., 464 F.3d 725, 727-28 (7th Cir. 2006) 

(“Despite the fact that motions to strike portions of briefs are not authorized by the 

rules and are not only unnecessary (from the parties’ perspective) but also pointless 

(from the judiciary’s), they are filed all the time.”) 

 Defendants assert that Plaintiffs’ fact section is “rife with argument and 

comment,” but only cite a few token examples from Plaintiffs’ 15-page statement of 

facts.  (Defs.’ Br. at 19.)  These examples cannot support striking an entire 
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statement of facts.  Defendants also claim that Plaintiffs rarely refer to where facts 

appear in the record.  Id.  They are wrong.  Defendants cite Casna v. City of Loves 

Park for the proposition that Plaintiffs’ fact section should be stricken for citing to 

Rule 56.1 Statements, ignoring that the Casna court declined to strike a fact section 

that cited to 56.1 statements because those citations, as the citations here, 

“correspond to appropriate record cites.”  574 F.3d 420, 424 (7th Cir. 2009).  The 

court in Casna only struck the opposing party’s fact section because “over the course 

of twenty-two pages, [they] provide[d] precisely two citations for factual assertions.”  

Id.  In contrast, Plaintiffs’ fact section is well-supported.  Additionally, Defendants 

argue that Plaintiffs’ citations to the complaint and answers are hearsay, ignoring 

that Plaintiffs (properly) cited the complaint and answers simply to explain what 

the parties pled.  (Pls.’ Br. at 15-17.) 

Finally, Defendants claim that Plaintiffs’ fact section omits significant 

unfavorable facts.  (Defs.’ Br. at 19-20.)  Defendants again cite to a few 

unpersuasive examples of facts that Plaintiffs omitted, some of which are inaccurate 

or disputed.  For instance, Defendants claim that Plaintiffs should have included 

the “fact” that the Hernandezes asked no questions before signing the safety plan, 

when in fact Crystelle had asked:  “When can I see my son?”  See supra at 12.  And 

Defendants themselves are guilty of significant omissions in their own statement of 

facts.  (See, e.g., Defs.’ Br. at 7 (omitting the fact that Foster did not recall 

discussing a safety plan with either Foster-Stith or the Hernandezes on September 

8 in an effort to mislead this Court into believing that Defendants have admissible 
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evidence for their claims that Crystelle and Joshua were told about and refused a 

safety plan before the seizure).)     

CONCLUSION 

Based upon the foregoing and Plaintiffs’ opening brief, Plaintiffs Jaymz, 

Crystelle, and Joshua Hernandez have produced sufficient evidence in support of 

each of their claims to require a trial.  For these reasons, they respectfully urge this 

Court to reverse the judgment below and remand this case to the district court for 

trial on the merits.  If the Court decides that the rights at issue were not clearly 

established, such that Defendants were entitled to qualified immunity, Plaintiffs 

urge the Court to address the important constitutional issues raised in this appeal.   
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